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RECORDATICN ji,

Dear Sir:

I transmit for recording with the Commission,
pursuant to Section 20c of the Interstate Commerce Act
(Bct), three executed copies of each of the following, -
documents: v

(a) Project Development Agreement, dated as'’
of August 1, 1976, between Eastover Lahd Company
and Peter White Coal Mining Corp. ‘

L

(b) Assignment of Project Development Agree- "
ment, dated as of August 1, 1976, among Eastover
Land Company, as Assignor, Peter White Coal Mining
Corp., and Girard Trust Bank,:as Trustee.

(c) Trust Indenture and Security Agreement, ﬁg
dated as of August 1, 1976, between Eastover Land
Company and Girard Trust Bank, as Trustee.

It is the -intention of Eastover LandfCompany (the
"Company") to effect such filings with the Commission
only to the extent required, if at all, to perfect the
security interest created by the above documents in
the equipment described below; such recording should
not be deemed to be an admission by the Company that
it or any of its operations are under the jurisdiction
of the Commission nor does the Company by this record-
ing in any way submit to the jurisdiction of the Commis-
sion.
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The equipment covered by the above documents in-

cludes the fol

Quantity

1 Batt

24 Rail

1 Unde

ro

-1 Rail

1 Rail

1l Rail

1 = Rail

1 - Rail

The names
action are as

There is
fee in the amo

lowing:

Description Manufacturer Serial No.
ery Locomotive New River Mfg. 300-003
Cars ACDF Ind. None
rground Rail-

ad -
Runners. New River -~  'M100353
Runners New River . 'M100362
Runners. New River .- 65
Runners New River 66
Runners. New River 200-0033

-and .addresses of the parties to the trans-

follows:

Peter White Coal Mining Corp.
c/o Hawley Fuel Corporation
1 Dag Hammarskjold Plaza

New York, New York 10017

Eastover Land Company
Brookside, Kentucky 40811

Girard Trust Bank, as Trustee
4 Girard Plaza
Phlladelphla, Pennsylvania 19101

also enclosed a check for the recordation
unt of $100.00.
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Kindly return to bearer one counterpart%of
each document filed herewith.
Very truly yours, j
EASTOVER LAND COMPANY

i

By W@/

” President
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Trust Indenture and Security Agreement

Dated as of
August 1, 1976

BETWEEN

EASTOVER LAND COMPANY

GIRARD TRUST BANK,

as Trustee

102 % Senior Secured Notes due December 1, 1985
9v2% Senior Secured Notes due December 1, 1985
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TRUST INDENTURE AND SECURITY AGREEMENT dated as of August 1, 1976 (herein,
as amended or supplemented from time to time as permitted hereby, called “this Indenture”), between
EAsTOVER LAND CoMPANY, a Kentucky corporation (herein together with its successors and assigns
called the “Company”), having a principal place of business at Brookside, Kentucky 40811, and
GIRARD TRUST BANK, a Pennsylvania banking corporation, as trustee hereunder (herein in such capacity,
together with its permitted successors in the trusts hereunder, called the “Trustee”), having an address
at 4 Girard Plaza, Philadelphia, Pennsylvania 19101.

PRELIMINARY STATEMENT

Certain terms used in this Indenture and not elsewhere defined are defined in Article XI. The
Company has determined to borrow money for its corporate purposes, to issue Notes to evidence such
borrowings and to Grant its interest in the Trust Estate as security for the payment of all sums payable on
or with respect to the Notes and the performance of all the obligations of the Company under this Inden-
ture.

All covenants and agreements herein made by the Company are for the benefit and security of the
holders from time to time of the Notes. The Company is entering into this Indenture, and the Trustee is
accepting the trusts created hereby, for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged.

The Company hereby Grants to the Trustee all of its estate, right, title, interest, claim and demand
in, to and under the property described in the Granting Clauses. As confirmation of the assignment
contained in Granting Clause Second, the Company is also executing and delivering to the Trustee the
Assignment of Project Development Agreement.

No obligation of the Company under the provisions of any instrument included in the Trust Estate
shall be impaired or diminished, or imposed upon the Trustee, by virtue of the Grant to the Trustee.

GRANTING CLAUSE FIRST
THE EQUIPMENT

The Equipment, including all the items of personal property described in Schedule A hereto and
all the replacements therefor required or intended to be subject to the lien of this Indenture pursuant
to the terms hereof.

GRANTING CLAUSE SECOND
THE PROJECT DEVELOPMENT AGREEMENT

All right, title and interest of the Company under the Project Development Agreement not speci-
fically excepted in the Assignment of Project Development Agreement, provided, however, that so long
as no Event of Default has occurred, the Company shall be entitled to continue to exercise all of its
rights, powers and options under the Project Development Agreement to the extent provided in the
Assignment of Project Development Agreement.

GRANTING CLAUSE THIRD
OTHER AND AFTER-ACQUIRED PROPERTY

The After-Acquired Property. It is the intention of, and is agreed by, the Company and the
Trustee that all property hereafter acquired by the Company and required or intended to be subject
to the lien of this Indenture shall forthwith upon the acquisition thereof by the Company be as fully
embraced within the lien of this Indenture as if such property were now owned by the Company and
were specifically described in this Indenture and Granted thereby or pursuant hereto; and the Trustee
is hereby authorized to receive any and all such property as and for additional security for the payment
of the Notes and all other sums secured or intended to be secured hereby and compliance with the
provisions hereof.



- GRANTING CLAUSE FOURTH

PROCEEDS

All proceeds of the conversion, voluntary or involuntary, of any of the foregoing into cash or other
liquidated claims, including without limitation, all proceeds of insurance and condemnation awards and
payients. : - ; ‘

To HavE AND TO HoLD all and singular the Trust Estate, whether now owned or held or hereafter
acquired, unto the Trustee forever;

' SUBJECT, HOWEVER, to the provisions of this Indenture and to Permitted Encumbrances;

In TrusT, NEVERTHELESS, with power of sale, for the equal and ratable benefit and security of the
Notes, without preference, priority or distinction of any thereof over any other by reason of difference
in time of issuance or otherwise, and for the enforcement of the payment of the principal of, premium,
if any, and interest on, the Notes in accordance with their respective terms, and all other sums payable
under this Indenture, or on the Notes, and compliance with the provisions of this Indenture, all as herein
provided.

It Is HEREBY COVENA_NTED, DECLARED AND AGREED that the Notes .are" to be issued and secured,
and the Trust Estate is to be held, dealt with and disposed of by the Trustee, upon and subject to the
provisions of this Indenture. - ) i

ARTICLE I
THE NOTES
SECTION 1.01. Regquirements.

(a) Each Note shall be issued as either an Order Note or a fully Registered Note without coupons
pursuant to Section 1.03 or 1.04.

(b) The 10¥2% Notes shall: ‘
(i) be designated “10%% % Senior Secured Notes due December 1, 1985”;

(ii) be limited in aggregate principal amount to $18,000,000, and each be in a denomination
of $1,000 or more; : :

(iii) if issued pursuant to Section 1.03, each be dated the date of issuance thereof;

(iv) mature on December 1, 1985;

(v) each bear interest (computed as if each year consisted of 360 days and each month
consisted of 30 days) on the unpaid principal amount thereof from the date thereof to maturity,
whether by acceleration or otherwise, at the rate of 10%5% per annum, and (to the extent lawful)
on any overdue principal, premium and interest, at the rate of 11%2% per annum;

(vi) each be due and payable as to interest accrued from the date thereof to December 1, 1976,
to the extent then accrued and unpaid, on December 1, 1976;,

(vii) each be due and payable on March 1, 1977 and each Payment Date thereafter to and
including December 1, 1985 in 36 quarter-annual Instalment Payments, containing both principal
and interest, each such Instalment Payment to be in an amount equal to 4.3277316% of the
original principal amount of such Note; each Instalment Payment, when paid, to be applied first
to the payment of all interest accrued and unpaid on the particular Note and then to payment
on account of the principal thereof; ' »

(viii) be prepayable only as provided in Articles IV and V; and
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(ix) be substantially in the form, and bear thereon the Trustee’s certificate of authentication
substantially in the form, set forth in Schedule B-1, with such omissions, insertions and variations
as the Company may determine with the approval of the Trustee and as are not inconsistent with
the provisions of this Indenture.

(c) The 9%2% Notes shall:
(i) be designated “9%% % Senior Secured Notes due December 1, 1985”;

(ii) be limited in aggregate principal amount to $7,700,000, and each be in a denomination
of $1,000 or more;

(iii) if issued pursuant to Section 1.03, each be dated the date of issuance thereof;
(iv) mature on December 1, 1985;

(v) each bear interest (computed as if each year consisted of 360 days and each month
consisted of 30 days) on the unpaid principal amount thereof from the date thereof to maturity,
whether by acceleration or otherwise, at the rate of 942 % per annum, and (to the extent lawful)
on any overdue principal, premium and interest, at the rate of 102 % per annum;

(vi) each be due and payable as to interest accrued from the date thereof to September 1,
19717, to the extent then accrued and unpaid, on each Payment Date occurring after the date
thereof to and including September 1, 1977;

(vii) each be due and payable on December 1, 1977 and each Payment Date thereafter to
and including December 1, 1985 in 33 quarter-annual Instalment Payments, containing both
principal and interest, each such Instalment Payment to be an amount equal to 4.4054395% of
the original principal amount of such Note; each Instalment Payment, when paid, to be applied
first to the payment of all interest accrued and unpaid on the particular Note and then to payment
on account of the principal thereof;

(viii) be prepayable only as provided in Articles IV and V; and

(ix) be substantially in the form, and bear thereon the Trustee’s certificate of authentication
substantially in the form, set forth in Schedule B-2, with such omissions, insertions and variations
as the Company may determine with the approval of the Trustee and as are not inconsistent with
the provisions of this Indenture.

SECTION 1.02. The Register.

The Trustee will maintain at the Corporate Trust Office a register or registers (the “Register”)
suitable for the registration and registration of transfer of the Registered Notes, and shall maintain
therein a record of each Registered Note, the name and address of its holder (showing separate addresses,
if requested, for payments, notices and other matters), the date of each transfer, and similar informa-
tion relating to each transferee, all under such rules and regulations as the Trustee may provide.

SECTION 1.03. Issuance and Authentication.

On each Closing Date, the Company may deliver to the Trustee fully executed Notes complying
with the provisions of Section 1.01, which shall be authenticated and delivered by the Trustee in
accordance with the written order of the Company on any day or days occurring on or after the date
of delivery of this Indenture. The written order shall contain sufficient information to enable the
Trustee to register the Registered Notes.

SECTION 1.04. Transfer, Exchange or Substitution of Notes.

(a) The Company shall execute, and the Trustee shall authenticate, deliver and, if requested,
register, one or more new Notes (“New Notes”) to effect a registration of transfer of Registered Notes,
exchange or substitution of or for one or more Notes (“Old Notes”), upon compliance by the holder
with Section 1.04(b). Any New Note or Notes shall be of the same tenor (except that Order Notes
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may be issued in exchange or substitution for Registered Notes and Registered Notes may be issued
in exchange or substitution for Order Notes), be dated the same date and be:in the same aggregate
principal amount as the Old Note or Notes then being transferred, exchanged or substituted for. The
Trustee need not authenticate New Notes during any period beginning' three days before and ending
three-days after a Payment Date, or beginning three days before the giving of notlce of any prepayment
and ending three days after the date of such prepayment.

(b) Order Notes may be transferred by endorsement and delivery. If a holder wishes to transfer
any Registered Notes, or exchange or substitute for an Old Note, it shall deliver such Note (or
the indemnity and security referred to below) to the Trustee, with either an instrument of transfer or a
request for such exchange or substitution. The Company may also require the payment of a sum to
reimburse it, or provide it with funds, for the payment of any transfer tax or similar governmental charge
paid or payable in connection with the transfer, exchange or substitution. Any such request or instru-
ment of transfer shall be in form satisfactory to the Trustee, and shall 1nclude, among other things, a
statement as to the number, denominations and form (either Order or Reglstered) of New Notes to be
issued, and if registration of the New Notes is requested, sufficient information to enable the Trustee
to register them. In any case involving a destroyed, lost or stolen Note, the holder shall furnish evidence
satisfactory to the Trustee of such destruction, loss or theft and, in lieu of such Note, indemnity and
security reasonably satisfactory to the Company and the Trustee against loss or liability. If such holder is
(i) a Purchaser or (ii) an insurance company or a bank or trust company organized under the laws
of the United States or any state thereof and having a net worth in excess of $100,000,000, its agree-
ment to indemnify the Company and the Trustee shall be deemed to be satisfactory indemnity and
security.

]

(c) The Trustee shall mark on each New Note the date to which interest shall have been paid on
the Old Notes, and the proportionate amount of principal allocable to such New Note which shall have
been paid in respect of the Old Notes. Interest and principal shall be deemed to have been paid to the
extent marked on the New Note. Each New Note, when authenticated by the Trustee, shall be a valid
obligation of the Company evidencing the same debt as the Old Notes (or allocable portion thereof),
and entitled to the benefit and security of this Indenture to the same extent as the Old Notes.

SECTION 1.05. Execution of Notes; Effect of Aunthentication.

(a) The President or a Vice President of the Company shall execute each Note, and the Company’s
corporate seal shall be attested by its Secretary or an Assistant Sectetary. If proper officers of the
Company shall execute and attest a Note on the actual date of its execution and attestation, such Note
shall be validly executed and attested for all purposes of this Indenture even though neither of such
persons was an officer of the Company on the date of the Note or the date of its authentication.

(b) The execution by the Trustee of the certificate of authentication of a Note, and its delivery by
the Trustee, shall be conclusive, and the only competent, evidence that such Note has been duly issued and
is entitled to the benefits and security of this Indenture. Until such authentication and delivery, a Note
shall not be valid or binding, or in any way entitled to the benefits or security hey.ireof.

SECTION 1.06. Home Office Payment.

A home office payment agreement is an agreement between the Company and the holder of a Note
(or the person for whom such holder is a nominee) to the effect contained in paragraph 4.1 of any Note
Agreement. Upon the filing with the Trustee of a copy of a home office payment agreement with respect
to any Note, the Trustee will make payments on such Note in accordance w1th such agreement.

SECTION 1.07. Trustee as Agent.

The Trustee is hereby appointed the Company’s égent for the payment, registration, transfer,
exchange and substitution of Notes, and to receive all notices to and demands upon the Company with
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respect to the Notes or this Indenture. Notes may be presented for payment, and such notices and
demands may be given or made, at the Corporate Trust Office. The Trustee will, within five days of its
receipt of any notice or demand, notify the Company thereof. The Trustee’s failure so to notify the
Company will not, however, relieve the Company of any of its obligations hereunder or affect or impair
any of the rights of or impose any liability upon the Trustee or the Noteholders.

SECTION 1.08. Holders Deemed QOwners.

(a) Prior to due presentment for registration of transfer the Company and the Trustee may
deem and treat the Person in whose name any Registered Note shall be registered as the owner
and holder thereof for all purposes of the Note Agreements and this Indenture, and neither the Company
nor the Trustee shall be affected by any notice to the contrary.

(b) The Company and the Trustee may deem and treat the holder of an Order Note as the
absolute owner thereof (whether or not such Order Note shall be overdue) for all purposes, and
neither the Company nor the Trustee shall be affected by any notice to the contrary.

(c) All payments in respect of any Note shall be made only to or upon the order of its holder.
All such payments so made, including those made pursuant to Section 1.06, shall be valid and effectual
to satisfy and discharge the liability of the Company upon such Note to the extent of the sum or sums
so paid.

SECTION 1.09. Cancellation of Notes.

All Notes surrendered to the Trustee for payment in full or in connection with an exchange, transfer
or substitution shall be promptly cancelled by the Trustee and returned to the Company, and no Notes
shall be issued in exchange or substitution therefor except as expressly permitted hereby.

SECTION 1.10. Amortization Schedules.

Upon the issuance of each Note pursuant to Section 1.03 or 1.04, the Company shall procure, at its
expense, copies of an amortization schedule with respect to such Note and shall promptly send one of
such copies to the holder of such Note and one of such copies to the Trustee. The amortization
schedule shall set forth the amount of each Instalment Payment, the portions thereof allocable to princi-
pal and interest, and the unpaid principal of such Note after each Instalment Payment has been made.

ARTICLE I
PARTICULAR COVENANTS OF THE COMPANY

SECTION 2.01., Payment of Notes.

The Company will punctually pay the principal of, and the premium, if any, and interest on. the
Notes according to the provisions hereof and thereof.

SECTION 2.02. Corporate Existence.

The Company will keep in full effect its existence, rights and franchises as a corporation under the
laws of Kentucky, and will obtain and preserve its qualification to do business as a foreign corporation
in each jurisdiction in which such qualification is or shall be necessary to protect the validity and
enforceability of this Indenture, the Notes or any instrument in the Trust Estate.

SECTION 2.03. Protection of Trust Estate; Payment of Taxes; Compliance With Law.

(a) The Company will from time to time execute and deliver all such supplements and amendments
hereto and to any instrument included in the Trust Estate, and all such financing statements, continuation
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selected by the Company, accompanied by an opinion thereon of such independent certified public
accountants, or (2), if such financial statements are not so audited, certified as complete and correct
by a principal financial officer of the Company;

(iii) Audit Reports—promptly upon receipt thereof, one copy of each other report submitted
to the Company or any Principal Subsidiary by independent accountants in connection with any
annual, interim or special audit made by them of the books of the Company or any Principal Sub-
sidiary thereof;

(iv) SEC and Other Reports—promptly upon their becoming available one copy of each
financial statement, and each report or notice dealing with any material aspect of the Company’s
Properties, business, prospects, profits or condition (financial or otherwise), which would be sent
by publicly-held companies similar to the Company to their stockholders generally, and of each
regular or periodic report and any registration statement, prospectus or written communication
(other than transmittal letters) in respect thereof filed by the Company with, or received by the
Company in connection therewith from, any securities exchange or the Securities Exchange Com-
mission or any successor agency,

(v) Notice of Default or Event of Default—immediately upon becoming awarc of the exist-
ence of any condition or event which constitutes a Default or an Event of Default, a written notice
specifying the nature and period of existence thereof and what action the Company is taking and
proposes to take with respect thereto;

(vi) Compliance Certificate—within 45 days after the end of each semi-annual fiscal period
commencing with the end of the first semi-annual fiscal period in calendar year 1976, a certificate
signed by the President or any Vice President and by the Treasurer or any Assistant Treasurer of
the Company, stating that

(A) a review of the activities of the Company during such period and of performance
under this Indenture has been made under their supervision, and

(B) the signers have reviewed the relevant terms of the Note Agreements, the Notes,
this Indenture, the Project Development Agreement and the Assignment of Project Develop-
ment Agreement and that, to the best of their knowledge after due investigation, no condition
or event existed or exists which constitutes a Default or an Event of Default or, if any
such condition or event existed or exists, specifying the nature and period of existence thereof
and what action the Company has taken or proposes to take with respect thereto; and

(vii) Requested Information—with reasonable promptness, such other data and information
as from time to time may be reasonably requested.

(b) Each set of annual financial statements delivered pursuant to Section 2.05(a) (ii) which is
audited by independent certified public accountants will be accompanied by a certificate of the account-
ants who certify such financial statements, stating that they have reviewed this Indenture and stating
further, whether, in making their audit, such accountants have become aware of any condition or event
which then constitutes a Default or an Event of Default, and, if any such condition or event then exists,
specifying the nature and period of existence thereof.

(¢) The Company will permit the Trustee and the representatives of any institutional holder
of the Notes, at the Trustee’s or such holder’s expense, to visit and inspect any of the Properties of
the Company or any Principal Subsidiary of the Company relating to the Company’s performance under
such of the Operative Documents to which it is a party, to examine all their books of account, records,
reports and other papers relating to the financial condition of the Company and its Principal Subsidiaries,
to make copies and extracts therefrom, and to discuss their respective affairs, finances and accounts with
their respective officers, employees and independent public accountants (and by this provision the
Company authorizes said accountants to discuss with the Trustee and such representatives the finances
and affairs of the Company and its Principal Subsidiaries) all at such reasonable times and as often as
may be reasonably requested.
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SECTION 2.06. Negative Covenants.
The Company will not:

(i) sell, lease, transfer, exchange or otherwxse dxspose of any of the Trust Estate except as
expressly permitted by Article III;

(ii) obtain or carry insurance relating to the Equipment separate from that required by
Section 2.11, unless the proceeds are payable to the Trustee under an endorsement

(iii) take any actlon which would result in an Event of Default under subsectlon (d), (e) or
(f) of Section 6.01;

(iv) claim any credit on, or make any deduction from, the principal, premium or interest

payable on the Notes by reason of the payment of any taxes levied or assessed upon any of the
Trust Estate;

(v) remove or permit to be removed any Item of Equipment from McDowell, Mingo and
Wyoming Counties, West Virginia (except for the removal of any Item for repair or maintenance
in compliance with Section 2.10(a) for a period of less than 120 days or such shorter time as may -
be requlred by the law of the jurisdiction to which any Item is so removed to continue the perfection

of ‘a security interest’in such Item) without the written consent of the Trustee and without comply-
ing with Section 2.13; or

(vi) merge into or consolidate with any Person or sell all or substantially all of its assets
to any Person in a single or in a series of transactions or permit any Principal Subsidiary
to merge into or consolidate with any Person or sell all or substantially all of its assets to any
Person in a single or in a series of transactions, provided, however, that if no Default shall have
occurred and be continuing, the Company or any Principal Subsidiary may merge into or consolidate
with any corporation or sell all or substantially all of its assets to another corporation if immediately
after such merger, consolidation or sale and after giving effect thereto, no Default shall have
occurred and be continuing, and the corporation which results therefrom (A) is organized under
the laws of the United States or a jurisdiction thereof, (B) has a tangible net worth (valued in
accordance with generally accepted accounting principles) not less than the tangible net worth of
the Company or such Principal Subsidiary, as the case may be, immediately prior to such merger,
consolidation or sale, and (C) in the case of any such merger, consolidation or sale involving the
Company, expressly assumes in writing the due and punctual payment of the principal of and
premium, if any, and interest on all of the Notes, according to their tenor, and the due and punctual
performance and observance of all the covenants, provisions and obligations in the Notes, the Note
Agteements, the Project Development Agreement, the Assignment of Project Development Agree-
ment and this Indenture to be observed or performed by the Company. !

SECTION 2.07. Warranty of Title; Liens.

(a) The Company hereby warrants that (i) it has good and marketable title to the Original Equip-
ment free of all Liens except Permitted Encumbrances, (ii) it will have good and marketable title to the
Future Equipment, if any, and the Additional Equipment, if any, free of all Liens except Permitted
Encumbrances, (iii) this Indenture creates a valid security interest in the Company’s right, title and
interest in and to Original Equipment and certain rights in the Project Development Agreement which
has been perfected, in each case subject only to Permitted Encumbrances, and (iv) each Indenture
Supplement executed and delivered by the Company pursuant to Section 1.6 of the Note Agreements
will create a valid security interest in the Company’s right, title and interest in and to Future Equipment
or the Additional Equipment described therein which, when perfected, shall be subject only to Permitted
Encumbrances. The Company shall warrant and defend the Liens and security interests created by
this Indenture against all parties whomsoever and will take all action necessary to discharge any Liens
on the Equipment and the Trust Estate which are not permitted by this Indenture.
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(b) If any Lien of any kind based on any claim of any kind (including, without limitation, any
claim against any Person for income, franchise or other taxes, whether federal, state or otherwise) which
is not the subject of a Permitted Contest shall be asserted or filed against any of the Equipment or any
portion thereof or any amount payable to the Trustee by Peter White pursuant to the Project Develop-
ment Agreement or the Assignment of Project Development Agreement or any amount payable to the
Trustee by Duke pursuant to the Coal Sales Agreement, the Letter Agreement or the Assignment or
any order (whether or not valid) of any court shall be entered with respect to any such amount by
virtue of any claim of any kind against any Person, in any case so as to

(i) interfere with the due payment of such amount to the Trustee or the due application of
such amount by the Trustee pursuant to any provision of this Indenture, or

(ii) subject any holder of the Notes to any obligation to refund any moneys received by it, or

(iii) result in the refusal of the Trustee to make such due application because of its good faith
determination that liability might be incurred if such due application were to be made,

then (A) the Trustee shall give prompt written notice of such claim and upon receipt of notice of such
claim from the Trustee, the Company will promptly use its best efforts to take such action (including, but
not limited to, the payment of money) as may be necessary to prevent, or to nullify the cause or result of,
such interference, such obligation or such refusal, as the case may be, and (B) if such efforts have not
within 10 days after receipt of such notice prevented, or nullified the cause or result of, such interference,
such obligation or such refusal, as the case may be, the Company will (1) pay directly to the Trustee a
sum of money (in addition to all other amounts payable to the Trustee by Peter White pursuant to
the Project Development Agreement or the Assignment of Project Development Agreement and all
other amounts payable to the Trustee by Duke under or pursuant to the Coal Sales Agreement, the
Letter Agreement or the Assignment) equal to the amount the payment of which to the Trustee or the
due application of which by the Trustee shall have been interfered with, (2) indemnify and hold harm-
less the holders of the Notes from and against any obligation to refund, or any loss in refunding, any
moneys received by them, and (3) indemnify and hold harmless the Trustee from and against any and
all liability which may arise from applying such amount pursuant to the provisions of this Indenture.

(c) To the extent that the Company may acquire any indebtedness of Peter White or Duke, or
any claim against Peter White or Duke, by way of subrogation or otherwise, as a result of the perform-
ance by the Company of any action (including the payment of money) pursuant to this Section 2.07, the
Company may elect, by notice to the Trustee, to treat the amount of such indebtedness and claims as
unsecured loans or advances to Peter White or Duke, as the case may be, but notwithstanding the fore-
going all such indebtedness and claims are hereby absolutely and unconditionally subordinated and made
fully subject in right of payment to the prior payment in full of all amounts in respect of the Notes and
under the Note Agreements and this Indenture.

(d) Nothing contained in Section 2.07(b) shall be construed to require the Company to take
any action with respect to any claim, or to incur any expense, or to make any payment with respect to
any obligation which is incurred by the Trustee or any holder of any Note to any third party and which
claim or obligation is not related to or does not arise directly or indirectly out of the transactions con-
templated by the Operative Documents.

SECTION 2.08. Performance by Trustee.

If the Company shall fail to perform any of its covenants contained in this Article IT, the Trustee
may make advances to perform the same in its behalf. All sums so advanced shall be secured hereby
prior to the Notes, with interest at the rate of 11%2% per annum from the date of the advance. The
Trustee will make such an advance if requested by the Requisite Holders, and if furnished with sufficient
funds.



SECTION 2.09. Sufficiency of Payments.

(a) On each Payment Date the Assigned Payments then due and payable pursuant to paragraph
1(a), (b) or (c) of the Assignment and which have not been released from the lien of the Indenture
pursuant to Section 4.01 will be not less than the aggregate payments due on the Notes on such Pay-
ment Date and the Assigned Payments then due and payable pursuant to paragraph 1(d) of the
Assignment and which have not been released from the lien of the Indenture pursuant to Section 4.01
will not be less than the amounts of any nature whatsoever then due and payable by the Company
under or pursuant to the Notes, the Note Agreements or this Indenture.

(b) On each Payment Date the payments then due and payable pursuant to Sectlon 3(b) (i), (ii) or
(iii) of the Project Development Agreement and assigned to the Trustee pursuant to the Assignment of
Project Development Agreement and which have not been released from the lien of the Indenture
pursuant to Section 4.01 will be not less than the aggregate payments due on the Notes on such Pay-
ment Date and the payments then due and payable pursuant to Section 3(b) (iv) of the Project Devel-
opment Agreement and assigned to the Trustee pursuant to the Assignment of Project Development
Agreement and which have not been released from the lien of the Indenture pursuant to Section 4.01
will not be less than the amounts of any nature whatsoever due and payable by the Company under
or pursuant to the Notes, the Note Agreements, this Indenture or the Assignment of Project Develop-
ment Agreement.

SECTION 2.10. Maintenance and Repair; Replacement.

(a) The Company, at its own expense, will keep and maintain, or cause to be kept and maintained,
each Item of Equipment in good working order and repair and fit to be used for its intended use,
ordinary wear and tear excepted, and in conformity with any applicable requirements of any govern-
mental authority having jurisdiction over the Company or any Item of the Equlpment including all
federal, state and local environmental protection laws, rules and regulations, and in conformity with
the insurance requirements of Section 2.11, and will provide all maintenance and service and make
all repairs necessary for such purpose. The Company’s obligations under this Section 2.10 shall not
be affected by the availability or sufficiency of any Net Insurance Proceeds. '

(b) Subject to the provmons of Sectlon 2.10(e), if any Item, or any Parts which were originally
incorporated or installed in or attached to an Item of Equipment on the date of delivery of this Inden-
ture (herein called “Original Parts”), or any Parts in replacement of or substitution for Original Parts,
shall become worn out, lost, stolen, destroyed, damaged beyond repair or otherwise permanently
rendered unfit for use, the Company, at its own expense, shall promptly replace such Item or Original Parts
or Parts, or cause the same to be replaced, by a replacement Item or replacement Parts, as the case
may be, which are cither new or have a useful life at least equal to the remaining estimated useful life
of such Item of Equipment, which are free -of all liens, charges-and encumbrances (except Permitted
Encumbrances) and which are in as good an operating condition as, and have a value or utility at least
equal to, the Item or Parts replaced assuming such replaced Item or.Parts had been in the condition
and repair required to be maintained by the terms hereof;. provided, however, that the Company shall
have the right to install temporary replacement Items or Parts pending completion of permanent repairs
or installation of permanent replacement Items or Parts, in which event the Company shall install
replacement Items or Parts meeting the requirements for replacement Items or Parts set forth in this
Section 2.10(b) or shall cause such temporary replacement Items or Parts to meet such requirements
as soon as reasonably possible and in any event within twelve (12) months from the date of the installa-
tion of such temporary replacement Items or Parts. All such replacement Items or Parts shall imme- ,
diately, without further act, become subject to the lien of this Indenture and, in the case of replacement
Parts, part of the Item of Equipment into which such replacement Parts are incorporated or installed
for all purposes hereof, and all such replaced Items, Original Parts and Parts shall immediately, without
further act, be released from the lien of this Indenture and title thereto shall vest in the Company, free
and clear of any rights of the Trustee but otherwise without any recourse, warranty or representation
on the part of the Trustee. ‘ ’
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(c¢) The Company may at its expense from time to time make, or cause to be made, such altera-
tions, modifications and additions to any Item of Equipment as the Company may deem desirable in the
proper conduct of its business; provided, however, that no such alteration, modification or addition shall
diminish the value or utility of any Item of Equipment, or impair the condition thereof, below the value,
utility or condition thereof immediately prior to such alteration, modification or addition assuming such
Item of Equipment was then of the value and utility and in the condition and repair required to be main-
tained by the terms hereof. All Parts resulting from any such alteration, modification or addition shall,
without further act, become subject to the lien of this Indenture; provided, however, that so long as no
Default or Event of Default shall have occurred and be continuing, the Company may at any time remove
any Part from any Item of Equipment if (i) such Part is in addition to, and not in replacement of or
substitution for, any Original Part or any Part in replacement of, or substitution for, any Original Part
and (ii) such part can be removed from such Item of Equipment without diminishing or impairing the
value and utility or condition and repair which such Item of Equipment would have had at such time had
such alteration, modification or addition not occurred.

(d) Within 60 days of September 30, 1978 and September 30, 1982, the Company shall deliver to
the Trustee and each holder of a Note an opinion of a qualified engineer appointed by the Company
and acceptable to the Trustee to the effect that such engineer has examined, or caused to be examined
under his supervision, the Equipment and the Company’s records relating thereto and that either (i)
substantially all the Equipment is capable of performing substantially as intended under normal operating
conditions or (ii) listing the Items of Equipment which do not perform substantially as intended and
setting forth in reasonable detail the original Capitalized Cost and the deficiencies of such Items (the
“Deficient Equipment”) and whether the deficiencies of the Deficient Equipment are economically
susceptible of being corrected. Subject to Section 2.10(e), the Trustee may at its option by written
notice to the Company require the Company to replace any Item of Deficient Equipment the deficiencies
of which either (A) such engineer’s certificate has stated to be not economically susceptible of correction
or (B) have not been corrected within nine months after the date of such engineer’s certificate.

(e) Notwithstanding anything in Section 2.10(b) or (d) to the contrary, the Company shall have
no obligation to replace any Item, Original Parts or Parts in accordance with Section 2.10(b) so long as
the aggregate fair market value (valued as provided in Section 3.03(a)) of all Items, Original Parts
and Parts which have not become worn out, lost, stolen, destroyed, damaged beyond repair or other-
wise permanently rendered unfit for use, which remain subject to the lien of this Indenture and which
have not been sold pursuant to Section 3.03(b) is equal to or greater than 105% of the aggregate
unpaid principal amount of the outstanding Notes as of the immediately preceding Payment Date
(after giving effect to the payments made on the Notes on such Payment Date).

SECTION 2.11. Insurance,

(a) The Company will, so long as any Note is outstanding, maintain or cause to be maintained
insurance of the following character:

(i) Insurance against loss by fire and lightning and insurance against risks customarily covered
by the Standard Extended Coverage Endorsement, including but not limited to loss by windstorm,
hail, explosion, riot (including riot attending a strike), civil commotion, aircraft, vehicles, smoke
damage, and vandalism and malicious mischief in amounts sufficient to prevent the Company, the
Trustee or Peter White from becoming a co-insurer of any loss under the applicable policies,
but in any event in amounts not less than the aggregate Capitalized Cost of the Equipment located
above ground with a maximum deductible amount of $10,000.

(ii) Difference in conditions or All Risk Insurance in an amount of at least $4,000,000 with
respect to the Equipment.

(iii) All Risk Insurance in respect of Equipment located underground in an amount of at least
$3,000,000.
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(iv) Public liability insurance (Comprehensive, Automobile and General) .“against claims for
bodily injury, death or property damage, such insurance to afford coverage not less than $2,000,000
per occurrence. '

(v) The Company shall comply and cause Peter White and all Persons operating any Item
of the Equipment to comply, with applicable workmen’s compensation, dlsablhty (if any) and
similar laws relating to its operations wherever located and shall maintain msurance coverage, or an
adequately funded self-insurance program, to the extent required by law.

(vi) Other insurance in amounts and against risks customarily insured against by companies
comparable to the Company in respect of similar equipment and in any event in at least such
amounts and against such risks as are customarily maintained by the Company on similar equip-
ment owned or operated by the Company.

(vii) Increased amounts of the above-described insurance to the extent that such increased
amounts are either (i) customarily maintained by companies comparable to the Company in respect
of similar equipment or (ii) maintained by the Company on similar equipment owned or operated
by the Company. i

(viii) War risk insurance, when any such insurance is available from the United States or any
agency or instrumentality thereof, in an amount at all times not less than the full insurable value
of all Items or, if such amount shall not be available, in such lesser amount as shall be available.

(b) Such insurance shall be written by companies of recognized financial stanciing, all policies shall
name as the insured parties thereunder the Company, as the owner of the Equipment, Peter White and
the Trustee, as their interests may appear, except that the policies carried pursuant to Sections
2.11(a) (i), (ii) and (iii) may provide that any loss in the amount of $100,000 or less shall be payable
directly to the Company. Such insurance may be obtained by the Company by endorsement on its
blanket insurance policies or those of its shareholder, provided that such blanket policies satisfy the
requirements specified in this Section 2.11, and in the case of the requirements specified in Sections
2.11(a) (i), (ii), ({iii) and (iv), provide for a reserved amount thereunder with respect to the Equip-
ment so as to assure that the required amount of such insurance will continue to be available with
respect to the Equipment notwithstanding any losses with respect to other property covered by such
blanket insurance. : '

(c) Insurance claims by reason of damage to or destruction of any part of the Equipment may
be adjusted by the Company and the policies required hereunder may so provide. The Trustee shall
not be responsible for any premium or required to incur any expense under anyipolicy of insurance or
to prosecute (but may do so at its option) any claim against any insurer or to.contest any settlement
proposed by any insurer, provided that the Company may prosecute any such claim or contest any such
settlement and in such event the Company may bring any such prosecution or contest in the name of
the Trustee, the Company or both. The Trustee will join in such prosecution or contest at the Com-
pany’s request provided that the Company shall indemnify the Trustee against all costs, liabilities and
expenses in connection with such prosecution or contest. K

(d) Every such insurance policy (other than general public liability or workmen’s compensation
insurance policies) shall bear an endorsement in favor of the Trustee, and loss under any such
policy in excess of $100,000 shall be made payable to the Trustee, but any recoveries under any
such pohc1es received by the Trustee shall be applied by the Trustee as provided in Section 4.03.
Every such insurance policy shall contain an agreement by the insurer that it waives all rights of sub-
rogatlon against the Company and the Trustee, that it will give 30 days’ prior wntten notice of suspen-
sion, cancellation, termination, modification, non-renewal or lapse of coverage to the Company and the
Trustee, and that any loss thereunder shall be payable notwithstanding any (1) use of the property for
purposes more hazardous than permitted by the terms of the policy, (ii) other actlon inaction, breach of
warranty or condition, misrepresentation or negligence of the Company or the Trustee, (iii) foreclosure
or other action or proceeding taken by the Trustee pursuant to any provision of this Indenture, or (iv)
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change in title or ownership of the Equipment or any Item or Items thereof. No such policy shall
contain a provision relieving the issuer thereof of liability for any loss by reason of the existence of other
policies of insurance covering the Item or Items against the peril involved.

(e) The Company shall deliver to the Trustee and Peter White on or before the date of delivery of
this Indenture original or duplicate policies or certificates of insurers in form satisfactory to the Trustee
evidencing all insurance then required to be maintained by the Company hereunder, and thereafter, within
30 days of the issuance of any additional policies or amendments or supplements to any of such policies,
the Company will deliver, or cause to be delivered, the same (or certificates of the insurers under such
policies evidencing the same) to the Trustee and Peter White, and the Company shall, not later than
30 days prior to the expiration of any policy, deliver certificates of the insurers evidencing the replace-
ment thereof. So long as any note is outstanding, the Company will, within 20 days prior to each
September 30 commencing in the calendar year 1977, cause to be delivered to the Trustee and Peter
White a certificate of an Executive Officer of the Company (i) listing the policies of insurance then out-
standing and in effect, the names of the companies issuing such insurance, the amounts and expiration
date or dates of such insurance and the risk or risks covered thereby and any material changes in such
insurance since the last such certificate; and (ii) stating that such insurance complies with the require-
ments contained in this Indenture. The Company will advise the Trustee and Peter White in writing
promptly of any known default in the payment of any premium and of any other known act or omission
on the part of the Company which might invalidate or render unenforceable, in whole or in part, any
insurance on or with respect to the Equipment, or any Item or Items thereof. The Company wiil also
advise the Trustee and Peter White in writing promptly of any notice or other communication (other
than routine premium payment reminders) received from any such insurer by which such insurer
indicates it has suspended or terminated, or may seek to terminate, any such insurance.

SECTION 2.12. Identification Marks.

To the extent practicable, the Company shall affix and maintain or cause to be affixed and main-
tained, so long as any Note is outstanding, in a prominent place on each Item of the Equipment and each
prominent component of each such Item, a plainly legible, conspicuous plate, insignia or other identifica-
tion reading:

“Subject to a security interest in favor of Girard Trust Bank, as Trustee.”

If any of such words shall at any time be defaced or destroyed, or shall become illegible, on any such
Item or component Part thereof, the Company shall cause such defaced, destroyed or illegible words
to be restored or replaced. The Company shall not allow any other name or names to be placed on
any of the Equipment as a designation which might be interpreted as indicating a claim of ownership
thereof by any Person other than the Company or a claim of a security interest therein by any Person
other than the Trustee.

SECTION 2.13. Recordings; Opinions of Counsel.

(a) On or prior to the date of delivery of this Indenture and prior to each change in location
(outside of McDowell, Mingo and Wyoming Counties, West Virginia) of any Item of Equipment
(except for the removal of any Item for repair or maintenance in compliance with Section 2.10(a)
for a period of less than 120 days or such shorter time as may be required by the law of the jurisdiction
to which any Item is so removed to continue the perfection of a security interest in such Item), the Com-
pany, at its own expense, will cause all UCC financing statements and all other documents and instru-
ments necessary to create and perfect any security interests in the Equipment and the Assignment in
favor of the Trustee to be filed in all necessary places as required by law or requested by the Trustee.
The Company will further duly file and record or deposit as aforesaid all periodic continuation statements
with respect to all UCC financing statement filings as and when required and refile and re-record or
re-deposit any of the foregoing as may be necessary.
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(b) The Company will promptly furnish to the Trustee and the holders of 'the Notes annually
after the execution thereof (but not later than September 30 of each year), commencing with the year
1977, certificates or other evidences of such filings and recordings or deposxts and refilings and
re-recordings or re-deposits and an opinion of counsel satisfactory to the Trustée (i) to the effect
that such filings and recordations (or re-filings and re-recordations) have been duly made and that all
other action has been taken, as is mecessary to.comply.with the requirements of Sectlon 2.13(a), or
(ii) that no such additional filings, recordings, deposits, re-filings, re-recordings, re- deposits or other
actions are necessary to comply with the requirements of Section 2.13(a). In addition, the Company
shall do and perform any other acts and will execute, acknowledge, deliver, file, register, deposit and
record (and will re-file, re-deposit and re-record whenever necessary) any and all further instruments
required by law or reasonably requested by the Trustee for the purpose of the proper protection (to the
satisfaction of the Trustee and its counsel) of its security interest in the Equipment and the Assignment
and its rights under this Indenture. The Company shall promptly furnish to the Trustee evidences of
any of the foregoing. '

SECTION 2.14. Use; Inspection; Information.

(a) The Company will permit each Item of Equipment to be used only for lawful business pur-
poses by qualified personnel and for a purpose for which such Item of Equipment was designed. The
Company will operate or cause to be operated each Item of Equipment in accordance with sound
mining practice in similar coal fields in the State of West V1rg1n1a and in compliance with the insurance
requirements of Secton 2 11.

(b) The Company shall allow or cause to be allowed the Trustee and the holders or their respective
authorized representatives, at their sole cost and expense, at all reasonable times, on reasomable
prior notice and subject to all safety and operating regulations of the Company and Peter White, to
inspect the Items of Equipment and the books and records of the Company relative thereto, but
neither the Trustee nor the holders shall have any duty to make any such 1nspect10n or shall incur any
llablhty by reason of not makmg same. !

(c) The Company shall promptly furnish the Trustee and the holders from time to time such
information as any such party shall reasonably request concerning the Items of Equipment including,
without limitation, information concerning their condition, maintenance, use and location. To the
extent that such information consists of information contained in or derivable from records kept (or
which in accordance with good business practice should be kept) by the Company, it shall be furnished
without cost to the person requesting the information. Otherwise, unless an Event of Default shall
have occurred and be continuing, the person requesting the information shall compensate the Company
for its reasonable costs in assembling such information.

(d) Within the six months preceding September 30, 1978 and September 30 of each second year
thereafter, the Company will at its own expense cause a physical inspection to be made of each Item of
Equipment and will prepare and deliver to the Trustee and the holders a brief report concerning the
manner of such inspection (including identification of the Person or Persons making it and the date or
dates on which it was made and if it was not possible to inspect any Item of Equipment the reasons
therefor), the condmon of each such Item of Equipment, its location, the leg1b111ty of the marking
required by Secnon 2.12 and such further mformatlon as the Trustee or any’ ‘holder may reasonably

request. ’ ;

SECTION 2.15. Acqmsmon of Notes. ' _ !

Neither the Company nor any Subsidiary nor any Affiliate will, dlrectly or indirectly, acquire or
make any offer to acquire any Notes unless the Company or such Subsidiary or Affiliate has offered
to acquire Notes, pro rata, from all holders of the Notes and upon the same terms. In case the
Company acquires any Notes, such Notes shall thereafter be cancelled and no Notes shall be issued
in substitution therefor.
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ARTICLE I
POSSESSION, USE AND RELEASE

SECTION 3.01. Collection of Money.

The Trustee may demand payment or delivery of and shall receive and collect, directly and without
the intervention or assistance of any fiscal agent or other intermediary, all money and other property
payable to or receivable by the Trustee pursuant or with respect to any instrument or property included in
the Trust Estate, or pursuant to this Indenture. The Trustee shall hold all such money and property
received by it as part of the Trust Estate, and shall apply it as provided in this Indenture. If any default
occurs in the making of any payment or performance under the Assignment, the Project Development
Agreement or the Assignment of Project Development Agreement, or under any other instrument
included in the Trust Estate, the Trustee may, and upon the request of the Requisite Holders shall,
to the extent it may have the power to do so under the Operative Documents or under applicable law,
take such action as may be appropriate to enforce such payment or performance, including the institu-
tion and prosecution of appropriate Proceedings. Any such action by the Trustee shall be without
prejudice to any right to claim a Default or Event of Default under this Indenture, and to proceed
thereafter as provided in Article VL

SECTION 3.02. Release of Property.

If no Default hereunder has occurred and is continuing the Trustee may, and when required
by provisions of this Indenture or any instrument included in the Trust Estate shall, execute and deliver
instruments to release property from the lien of this Indenture, or convey its interest in the same in a
manner and under circumstances which are not inconsistent with the provisions of this Indenture, includ-
ing releases of Parts which have been replaced pursuant to Section 2.10(b) and release of Items which
have been sold by the Company upon compliance with Section 3.03. No party relying upon an instru-
ment executed by the Trustee as provided in this Article IIT shall be bound to ascertain the Trustee’s
authority, inquire into the satisfaction of any conditions precedent or see to the application of any moneys.

SECTION 3.03. Sale of Items,

(a) If no Default has occurred and is continuing, the Company may sell any Item of Equipment at
any time after the Trustee shall have received 10 days’ prior written notice from an Executive Officer
of the Company of the Company’s intention to sell such Item, and in accordance with Section 3.02
the Trustee shall execute such releases (i) in the form of Schedule D hereto or (ii) as shall be necessary,
in an opinion of counsel addressed to the Trustee, as the case may be, to release such Item from the
lien of this Indenture, if immediately after such sale and after giving effect thereto, the fair market
value of all Items then subject to the lien of this Indenture and being used by Peter White pursuant to
the Project Development Agreement which have not been sold (valued by an independent appraiser,
who shall be a member of the American Institute of Appraisers, within 180 days prior to such sale) is
equal to or greater than 105% of the aggregate unpaid principal amount of the outstanding Notes as
of the Payment Date immediately preceding the date of such sale (after giving effect to the payments
made on the Notes on such Payment Date).

(b) Notwithstanding anything in Section 3.03(a) to the contrary, if no Default has occurred and
is continuing, the Company may sell Items of Equipment having an aggregate fair market value (deter-
mined on the basis of what a willing buyer would pay a willing seller of such Items in an arm’s-length
transaction) not in excess of $500,000 in each annual period commencing three years after the date of
delivery of this Indenture, provided, however, that upon any sale of 9%2% Notes as contemplated by
the Note Agreements, such $500,000 amount shall be automatically increased by an amount equal to
one-thirty-sixth of the original aggregate principal amount of such 915 % Notes and, provided, further,
that immediately after such sale and after giving effect thereto, the fair market value of all Items then
subject to the lien of his Indenture and being used by Peter White pursuant to the Project Development
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Agreement which have not been sold (valued as provided in this subsection) is equal to or greater than
105% of the aggregate unpaid principal amount of the outstanding Notes as of the Payment Date
immediately preceding the date of such sale (after giving effect to the payments made on the Notes on
such Payment Date), and provided further that the Trustee shall not be required to execute a release
for such Items unless such fair market value has been determined as provided in Section 3.03(a).

SECTION 3.04. Amendments to Instruments.

In addition to amendments and supplements required by this Indenture, the Trustee may, without
the consent of any holder of the Notes, enter into or consent to any amendment or supplement to any
instrument included in the Trust Estate which is permitted by paragraph 7 of the Assignment or para-
graph 7 of the Assignment of Project Development Agreement or which is for the purpose of increasing
any party’s obligations or duties owing to the Trustee or for any of the purposes;specified in Sections
8.02(a), (b), (c), (d) and (e) which permit the Trustee to enter into indentures supplemental hereto,
provided, that without the consent of the Requisite Holders, (i) the provisions of no instrument included
in the Trust Estate shall be amended, supplemented or waived so as to adversely affect the holders of
the Notes, and (ii) there shall be no such amendment, modification, supplement or waiver which changes
the time or changes (except as otherwise contemplated in the Operative Documents) the amount of
any payment to be made to or for the benefit of the holders of the Notes or which affects the character
of the obligations of the Company and Duke to make any such payment. The Trustee may, in its
discretion, decline to enter into or consent to any such supplement or amendment or give such consent
if the Trustee’s own rights, duties or immunities shall be affected.

SECTION 3.05. Opinion of Counsel.

The Trustee shall be entitled to receive at least 10 days’ notice of any action to be taken pursuant to
this Article III, other than Sections 3.01 and 3.03(b), with copies of any instruments involved. The
Trustee shall also be entitled to receive an opinion of counsel, in form and substahce satisfactory to the
Trustee, stating the legal effect of any such action, outlining the steps required to complete same, and
concluding that such action will not materially and adversely impair the security for the Notes or the
rights of the holders of the Notes in contravention of the provisions of this Indenture.

ARTICLE 1V '
APPLICATION OF MONEY

SECTION 4.01. Application of Assigned Payments,

If no Default shall be continuing, Assigned Payments received by the Trustee shall be first credited
by the Trustee to payment of the sums then due and payable pursuant to the ‘Assignment of Project
Development Agreement and then shall be applied by the Trustee forthwith to the payment of all interest
(including penalties) and Instalment Payments then payable on or in respect of the Notes and any other
amount then due and payable under the Note Agreements or this Indenture, and any balance shall be
remitted to or upon the order of the Company, provided, however, that upon the deposit by the Com-
pany with the Trustee of immediately available funds pursuant to the promise to pay contained in the
Notes before 9:30 A.M. Philadelphia time on each Payment Date in an amount €qual to all interest and
Instalment Payments then payable on or in respect of the Notes and any other amount then due and
payable under the Note Agreements or this Indenture, such funds shall be dealt with by the Trustee as if
they constituted an Assigned Payment and any Assigned Payment which would otherwise be due on such
Payment Date shall be automatically released from the lien of this Indenture.

SECTION 4.02. Lien Offsets.

Payments received by the Trustee pursuant to paragraph 8(b) of the Ass1gmnent or pursuant to
Section 2.07(b) hereof shall be applied in the same manner as the Trustee would have applied the moneys
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(the “Encumbered Proceeds”) whose payment or application was interfered with. To the extent that it
lawfully may, the Trustee will pay any balance of Encumbered Proceeds held by it (a), in the case of
payments received pursuant to Section 2.07(b), to the Company, or (b), in the case of payments
received pursuant to paragraph 8(b) of the Assignment, to Duke, but in either case only if (i) funds
sufficient for the purpose shall have been applied in the manner in which such Encumbered Proceeds
would have been applied but for the interference, and (ii) no Default is continuing,

SECTION 4.03. Insuraxce.

If there is no continuing Default, the Trustee will pay or make reimbursement for the expense
of repairing any damage to the Equipment or any Item or component part thereof resulting
from any event which results in an insurance settlement with respect to the Equipment or any Item
or component part thereof from and to the extent of the Net Insurance Proceeds received by the Trustee
in connection therewith. Any such payments or reimbursements shall be made to the Company, or as it
may direct, in an amount not more than the excess of the total amounts paid or obligations incurred
in connection with such repair over the amounts previously paid or reimbursed by the Trustee. Such
payments or reimbursements shall be made upon receipt by the Trustee of a request therefor, signed
by an Executive Officer of the Company, certifying in reasonable detail as to the satisfaction of the
conditions for such payment or reimbursement and specifying the Person or Persons to whom such
amounts are to be paid. If there is no continuing Default and after receipt of satisfactory evidence of
completion of such repair, any balance of any such Net Insurance Proceeds remaining after all such
payments and reimbursements shall be paid over to, or retained by, the Company. If the cost of such
repair shall exceed the amount of the Net Insurance Proceeds in connection therewith, the deficiency
shall be paid by the Company.

SECTION 4.04. Force Majeure Prepayment.
In the event of the occurrence of either of the following:

(a) Duke shall be required to divest itself of the Company’s interest in the mining operations
at the Mines by order of regulatory authorities or otherwise, and such order shall have the effect of
preventing compliance by Duke or Peter White (or any operator substituted for Peter White
pursuant to Article VIII of the Coal Sales Agreement) with the Coal Sales Agreement; or

(b) The mining of coal at the Mines shall be prevented by Force Majeure, as defined in the
Coal Sales Agreement, for a continuous period of 6 months;

the Company shall have the right to prepay all, but not less than all, of the Notes then outstanding
on any Payment Date occurring at least 60 days after the Trustee shall have received written notice
of the Company’s intention to prepay the Notes, at a price equal to 100% of the unpaid principal
amount thereof.

ARTICLE V
PREPAYMENT OF NOTES

SECTION 5.01. General.

Notes shall be prepaid only to the extent expressly permitted by this Indenture. Prepayments
pursuant to Article IV shall be made as provided in this Article V. Any prepayment of Notes shall be
in addition to, and shall be made only after payment of, any interest or Instalment Payments on such
Notes, therein specified to be due and payable on the date fixed for such prepayment.

SECTION 5,02, Notice; Deposit,

(a) The Trustee shall notify the holders of the Notes to be prepaid not less than 20 nor more
than 45 days prior to any prepayment. The notice shall state the date fixed for prepayment (which
date shall be a Payment Date) and the principal amount of each Note to be prepaid.
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‘(b) The moneys necessary to make any prepayment shall be deposited with the Trustee prior to
10:00 A.M., Philadelphia time, on the date fixed for such prepayment. If such deposit is made, interest
on the portion of any Note designated for prepayment shall cease on the date fixed for prepayment.

g _,

ARTICLE VI
EVENTS OF DEFAULT AND REMEDIES . ’

SECTION 6.61. Events of Default.

Any of the following occurrences or acts shall constitute an Event of Default under this Indenture:

(a) default shall be made in the payment of (i) any interest payment or Iilstalment Payment
on any Note when and as the same shall become due and payable, and such default shall have
continued for a period of 10 days, or (ii) any other payment of the principal of or premium on any
Note, when and as the same shall become due and payable, whether at maturity or by acceleration or
as part of any prepayment or otherwise; or '!

(b) default shall be made by the Company in the due observance of any provision of Section
2.02, 2.06,2.07,2.09 or 2.11; or :

‘ (c) the Company shall be in default in the due observance or performance of any other
provision of this Indenture, and the Company shall have failed to give notice of such default to the
Trustee within 30 days after it shall first become known to any officer of the Company or such de-
fault shall have continued for a period of at least 30 days after such notice shall have been given to
the Trustee; or '

(d) the validity or effectiveness of any instrument included in the Trust Estate or of its
assignment to the Trustee shall be materially impaired, or if any such instrument shall be amended,
hypothecated, subordinated, terminated or discharged, or if any Person shall be released from any
of its covenants or obligations under any such instrument, in each case except as may be expressly
permitted hereby or thereby; or o

. . A .
(e) any Lien shall be created on, or extend to or otherwise arise upon or burden the Trust
Estate or any part thereof or any interest therein or the revenues, rents, issues or profits thereof,
other than Permitted Encumbrances; or

(f) this Indenture shall not constitute a valid security interest in the Trust Estate except for
the Assignment, or if the Assignment shall not constitute a valid security interest in, and a valid
present assignment of the Assigned Payments, in each case subject only to Permitted Encumbrances,
or if such security interests shall not be perfected; or v

(g) any representation or warmanty of the Company, Duke or Petér White made in this
Indenture, the Assignment, the Project Development Agreement, the Assignment of the Project
Development Agreement or the Note Agreements or in any certificate or other writing delivered to
the Trustee or any Purchaser pursuant hereto or thereto, shall prove to be misleading or incorrect
in any material respect as of the time when the same shall have been made; or

(h) default shall be made by Duke in the due observance of any provision of paragraph 8
of the Assignment or by Peter White in the due observance of any provision of paragraph 8 of
the Assignment of Project Development Agreement or an Event of Default (as defined in the
Project Development Agreement) of the nature specified in clause (i) or (ii) of Section 13(a) of
the Project Development Agreement shall occur or any other such Event of Default shall occur
which such other Event of Default has the effect of materially impairing the value of the Trust
Estate; or '

#
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(i) Duke or Peter White shall be in default in the due observance or performance of any other
provision of the Assignment or the Assignment of Project Development Agreement, or of any other
provision of the Coal Sales Agreement, the Letter Agreement or the Project Development Agreement
which default has the effect of materially impairing the value of the Trust Estate, and such default
shall have continued for a period of 30 days after it shall first become known to any officer of Duke
or Peter White, as the case may be; or

(j) the Company or Duke, or any Principal Subsidiary thereof, shall file a petition in bank-
ruptcy or for reorganization or for an arrangement or any composition, readjustment, liquidation,
dissolution or similar relief pursuant to the Bankruptcy Act or under any similar present or future
federal law or the law of any other jurisdiction, or shall be adjudicated a bankrupt or become in-
solvent, or shall make an assignment for the benefit of its creditors, or shall admit in writing its
inability to pay its debts generally as they become due, or shall take any corporate action in further-
ance of any of the foregoing, or if any of the Property of any of them shall be sequestered by court
order as a result of any of the foregoing and such order remains in effect for more than 30 days; or

(k) a petition or answer shall be filed proposing the adjudication of the Company or Duke,
or any Principal Subsidiary thereof, as a bankrupt or its reorganization or arrangement, or any
composition, readjustment, liquidation, dissclution or similar relief with respect to it pursuant to
the Bankruptcy Act or under any similar present or future federal law or the law of any other
jurisdiction, and the Company or Duke, or any Principal Subsidiary thereof, as the case may be,
shall consent to the filing thereof, or such petition or answer shall not be discharged or denied within
60 days after the filing thereof; or

(1) a receiver, trustee or liquidator (or other similar official) of the Company or Duke, or
any Principal Subsidiary thereof, or of any of the Property of any of them or of the Trust Estate or
any portion thereof shall be appointed and shall not be discharged within 60 days thereafter, or if
any of such Persons shall consent to or acquiesce in such appointment; or

(m) a final judgment or judgments for the payment of money aggregating in excess of $25,000
is or are outstanding against the Company or any Principal Subsidiary thereof and any one of such
judgments has been outstanding for more than 30 days from the date of its entry and has not been
discharged in full or stayed.

SECTION 6.02. Remedies.

(a) If an Event of Default shall be continuing, the Trustee may, and upon the request of the
Requisite Holders shall, do one or more of the following:

(i) give notice to the Company declaring (A) the entire unpaid principal amount of the
Notes, (B) all interest accrued and unpaid thereon, and (C) all other sums payable under this
Indenture, to be forthwith due and payable, and demanding that the same be paid, and thereupon all
such amounts shall be forthwith due and payable, together with all costs and expenses of collection,
notwithstanding any contrary provision contained in this Indenture or any Note;

(ii) institute Proceedings for the collection of all amounts due and payable on the Notes, and
under this Indenture, enforce any judgment obtained, and collect moneys adjudged due from the
Trust Estate;

(iii) sell all and singular the Trust Estate or any portion thereof or rights or interest therein, at
one or more public or private sales called and conducted in any manner permitted by law;

(iv) institute Proceedings from time to time for the complete or partial foreclosure of this
Indenture; and

(v) take any other appropriate action (including the institution of Proceedings) to protect and
enforce the rights and remedies of the Trustee hereunder, or under or in respect of any instrument
included in the Trust Estate, or otherwise.
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(b) The unpaid principal amount of the Notes, all interest accrued and unpaid thereon, and all other
sums payable under this Indenture shall be forthwith due and payable upon a Sale whether or not declared
to be so pursuant to Section 6.02(a) (i), and notwithstanding any provision to the contrary contained in
this Indenture or in any Note. All earnings, revenues, proceeds, rents, issues, profits and income derived
pursuant to Section 6.02(a)(v) (after deducting costs and expenses of operation and other proper
charges), all proceeds of any Sale and all other money and property received or recovered by the Trustee
pursuant to this Section 6.02 shall become part of the Trust Estate. The Trustee shall be entitled to
exercise any remedies under this Article VI personally or by its agents or attorneys.

(c) Notwithstanding anything in this Indenture to the contrary, neither the Trustee nor any holder
shall institute any Proceedings against Peter White or its Properties, whether under the Assignment or
the Assignment of Project Development Agreement or for the foreclosure of this Indenture with respect
to the Project Development Agreement or otherwise, unless and until the Trustee or such holder, as
the case may be, shall have exercised and exhausted all other commercially reasonable remedies (wWhether
legal, equitable, administrative or otherwise), including the institution of all necessary or appropriate
proceedings and the diligent prosecution thereof to final judgment, the diligent prosecution of all available
appeals from any adverse judgment obtained and the taking of all steps necessary or appropriate to
collect upon any judgment obtained, including levy against and sale of all available assets and including
without limitation upon the foregoing those remedies which it has against the Company under the Notes,
the Note Agreements or this Indenture and which it has against Duke under the’ Assignment and which
it may otherwise have against the Company or Duke, for the collection of the indebtedness evidenced
by the Notes, secured by this Indenture or otherwise payable to the Trustee or such holder. Whenever
it shall be necessary to determine for the purposes of this section whether or not any remedy, including
the prosecution of one or more appeals from any adverse judgment, is commercially reasonable, such
determination shall be made by independent counsel reasonably acceptable to Peter White and the
Person proposing to institute Proceedings against Peter White or its Properties. Said determination shall
be made upon the basis of the likelihood (i) of a succesful resolution in favor of the proponent of such
remedy of the issues of fact and of law central thereto and (ii) of recovery of damages in an amount in
excess of the probable expenses of prosecuting such remedy.

SECTION 6.03. Sale of Trust Estate,

(a) The power to effect any Sale shall not be exhausted by any one or more Sales as to any portion
of the Trust Estate remaining unsold, but shall continue unimpaired until the entire Trust Estate shall
have been sold or all amounts payable on the Notes and under this Indenture shall bave been paid. The
Trustee may from time to time postpone any Sale by public announcement made at the time and place of
such Sale. The Trustee hereby expressly waives its rights to any amount fixed by law as compensation
for any Sale.

(b) The Trustee may bid for and acquire any portion of the Trust Estate in connection with a Sale
thereof, and may pay the purchase price by crediting upon the Notes or other amounts secured by this
Indenture the net proceeds of such Sale after deducting the costs, charges and expenses incurred by the
Trustee in connection therewith, The Notes need not be produced in order to complete any such Sale,
or in order to cause there to be credited on the Notes their pro rata share of the net proceeds. The
Trustee may deal with any property so acquired in any manner permitted by law.

(¢) The Trustee shall execute and deliver an appropnate bill of sale or other instrument of transfer,
conveyance or assignment transferring its interest in any portion of the Trust Estate in connection
with a Sale thereof. In addition, the Trustee is hereby irrevocably appointed the agent and‘attorney-
in-fact of the Company to transfer and convey its interest in any portion of the Trust Estate in’ connec-
tion with a Sale thereof. As such, the Trustee may take all action necessary to effect such Sale: including,
without limitation, executing and delivering, in the name and on the behalf of the Company, bills of
sale or other instruments of transfer, conveyance or assignment. :
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SECTION 6.04. Action on Notes.

(a) The Trustee may seek and recover judgment for all amounts due and payable on the Notes and
under this Indenture either before, after or during the pendency of any other Proceedings or action to
obtain relief under or with respect to this Indenture (including, without limitation, any Sale of any
portion of the Trust Estate). The Trustee’s right to seek and recover any such judgment shall not be
affected by the obtaining of any such other relief. The Trustee shall continue to be entitled to enforce
payment of and to seek and recover judgment for any amounts remaining due and payable on the Notes
and under this Indenture after the application of any proceeds of a Sale and after any other distribution
of the Trust Estate as provided in this Indenture.

(b) The Trustee shall not be entitled to recover from all sources more than all amounts due and
payable on the Notes and under this Indenture. The Trustee shall be entitled to retain possession and
control of all of the Trust Estate notwithstanding the appointment of any receiver, trustee, liquidator or
other similar official with respect to the Company or with respect to any portion of the Trust Estate,

(c) Neither the lien of this Indenture nor any rights or remedies of the Trustee or the holders of the
Notes hereunder shall be impaired in any way by the recovery of any judgment by the Trustee against the
Company or by the levy of an execution under such judgment upon any portion of the Trust Estate.

SECTION 6.05. Distribution of Trust Estate.

(a) The Trust Estate, when distributed from time to time, shall be applied by the Trustee as
follows:

First: to the payment of all costs, expenses, liabilities and compensation of the Trustee
(including the reasonable fees and expenses of its agents and independent counsel) incurred or
accrued in connection with any Proceedings brought by the Trustee or with the maintenance, Sale
or other disposition of the Trust Estate, including all taxes, assessments and other charges paid by
the Trustee with respect thereto.

Second: to the repayment of all advances made under this Indenture by the Trustee, or by
any holder or holders of the Notes, with interest at the lesser of 1114 % per annum or the highest
rate permitted by applicable law.

Third: to the payment of all amounts then due and payable on the Notes (whether in respect
of principal, interest or premium), ratably in accordance with the aggregate of such amounts due
and payable on each Note, without preference, priority or distinction as between any Note or as
between principal, interest or premium.

Fourth: to the payment of all other sums due and payable under this Indenture or on the
Notes.

Fifth: to the payment of any surplus to the Company or any other Person or Persons legally
entitled thereto.

(b) Each payment made pursuant to Section 6.05(a) Third shall be made upon the presentation
of the Note being paid against notation of the payment on such Note in the case of partial payment or
cancellation thereof in the case of payment in whole, as the case may be.

SECTION 6.06. Waiver of Various Rights.

(a) The Company hereby waives service of process and agrees to appear voluntarily in any
Proceeding brought under or in respect of this Indenture. The Company will consent to the entry of a
judgment in any such Proceeding for all amounts due and payable on the Notes and all amounts due
and payable under this Indenture, and for any other relief to which the Trustee may be entitled. The
Company will also consent to the appointment of one or more receivers of all or a portion of the Trust
Estate upon the request of the Trustee.
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(b) The Company hereby waives and agrees that it will never seek or derive any benefit or
advantage from any of the following, whether now existing or hereafter in effect:

(i) any stay, extension, moratorium or other similar law;

(ii) any law providing for the valuation or appraisal of any poruon of the Trust Estate in
connection with a Sale thereof;

r

(iii) any law allowing for the redemptlon of any portion of the Trust Estate after a Sale
thereof; and

(iv) any right to have any portion of the Trust Estate or other security for the Notes
marshalled.

The Company covenants not to hinder, delay or impede the exercise of any right or rémedy under or in

respect of this Indenture, and agrees to suffer and permit its exercise as though no laws or rights of the
character listed above were in effect.

SECTION 6.07. Persons Entitled to Enforce.

(a) No holder of any Note may institute any Proceedings to enforce any right or remedy under
this Indenture unless and until:

(i) an Event of Default of which the Trustee has notice is continuing;

(ii) the Requisite Holders shall have requested the Trustee to institute such Proceedings in
the Trustee’s name and as trustee of an express trust;

(iii) the Trustee shall have been offered security and indemnity satisfactory to it against the
costs, expenses and liabilities to be incurred in connection with such Proceedings; and

(iv) the Trustee shall have neglected or refused to institute such Proceedings within 30 days
after the foregoing three conditions shall have been met.

The foregoing matters are conditions precedent to the institution of such Proceedings by the holder of any
Note. The enforcement of any right or remedy by the holder of any Note as permitted hereby shall be for
the equal and ratable benefit of the holders of all of the Notes. Each holder of any Note agrees, by its
purchase or acceptance of such Note, that it shall not have any right to affect, disturb or prejudice the
rights and remedies of any other-holder of Notes or to enforce any right or remedy except as provided in
this Section 6.07. Nothing in this Indenture or in the Notes contained shall affect the obligation of the
Company, which is absolute and unconditional, to pay the principal of, premium, if any, and interest
on the Notes in the manner and at the time and place therein respectively expressed, or shall affect the
right of the holders of the Notes, by a Proceeding upon the promise to pay therein contained, to enforce
such payment without reference to or without consent of the Trustee or any other of the holders of the
Notes.

(b) Each holder of any Note, by its purchase or acceptance thereof, agrees and acknowledges that
the Trustee is irrevocably appointed the agent and attorney-in-fact of the holders from time to time of the
Notes, with authority to do and perform any and all acts as the Trustee may deem necessary or advisable
for the allowance of any claim of the holder of any Note against the Company or the Trust Estate in any
Proceeding, including, without limitation, making and filing any proof of debt, amendment to proof of
debt, petition or document, executing any other papers or documents, and receiving payment on account
of such claim (except to the extent that such holder shall have filed an md1v1dual claim in such Proceed-
ing on its own behalf). The Trustee may take any such action in the names and on behalf of the
holders of the Notes, either respectively or as a class, and may do so whether or not there has been any
default in the payment of any interest or principal on the Notes. Nothing in this Indenture, however,
shall authorize the Trustee to accept or consent to any plan of composition, arrangement or reorganiza-
tion on behalf of the holder of any Note, or to waive or adversely affect in any way any right or remedy
of the holder of any Note, whether or not the Trustee may be entitled to do so under any present or
future law.
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(c) The Trustee may institute any Proceeding under or in respect of this Indenture without possess-
ing or producing any Note. The Trustee shall institute all such Proceedings in its name as trustee of an
express trust, except as otherwise provided in Article VII, without the necessity of joining any holder
as a party.

SECTION 6.08. Waiver of Events of Default.

(a) The Trustee shall waive any Event of Default upon the request of the Requisite Holders,
unless such waiver would be prohibited by Section 6.08(b).

(b) Without the consent of the Requisite Holders, the Trustee shall waive no Event of Default
if another Event of Default is then continuing, unless such other Event of Default would not have
existed but for an acceleration of the Notes arising out of the Event of Default to be waived, or if such
waiver would excuse the due observance or performance of the provisions of Section 2.06 or 2.09.
Notwithstanding the foregoing sentence, no Event of Default under Section 6.01(h) shall be waived
without the consent of the Requisite Holders.

(c) Any acceleration declared or otherwise effectuated pursuant to Section 6.02 shall be deemed
rescinded and annulled upon the waiver, as provided in this Section 6.08, of the Event of Default giving
rise thereto. The Trustee and the holders of the Notes shall be restored to their former positions and
rights under this Indenture upon the waiver of any Event of Default or upon the discontinuance or
abandonment of any Proceeding under or in respect of this Indenture. No waiver shall extend to or
affect any subsequent Default or Event of Default.

SECTION 6.09. Rights Cumulative.

All rights and remedies from time to time conferred upon or reserved to the Trustee and the holders
of the Notes are cumulative, and none is intended to be exclusive of any other. The failure of the Trustee
or the holder of any Note to insist upon the strict observance or performance of any provision of this
Indenture, or to exercise any right or remedy, shall not be construed as a waiver or relinquishment of such
provision and shall not impair such right or remedy. Every right and remedy under or in respect of this
Indenture may be exercised from time to time as often as may be deemed expedient.

SECTION 6.10. Involvement of Holders.

The Trustee shall promptly notify the holders of the Notes as to the occurrence, the curing or the
waiver of any Event of Default of which it has actual knowledge. The Requisite Holders shall have the
right, by instruments delivered to the Trustee, to direct the time, method, manner and place of enforcing
any right or remedy under or in respect of this Indenture, subject to the provisions of this Indenture with
respect to indemnification. If the Trustee receives no such instrument, the Trustee may proceed as it
sees fit.

SECTION 6.11. Applicable Law.

The rights, remedies and powers provided by this Article VI may be exercised only to the extent
permitted by applicable law. All provisions of this Article VI are intended to be subject to applicable
mandatory provisions of law, and to be limited to the extent necessary so that they will not render this
Indenture invalid or unenforceable.

ARTICLE VII
THE TRUSTEE

SECTION 7.01. Acceptance of Trusts; Accountability of Trustee.

(a) The Trustee accepts the trusts hereunder and agrees to perform its required duties in accordance
with the provisions of this Indenture. The Trustee shall have the right, power and authority to do any
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and all things, not inconsistent with'the express provisions of this Indenture, in order to enforce the
provisions hereof, take any action with respect to an Event of Default, institute, appear in or defend any
Proceeding, or protect the interests of the holders of the Notes. If no Event of Default shall be continu-
ing, the Trustee shall be responsible for the performance of only such duties as.are specifically set
forth in this Indenture and no implied covenants or obligations shall be read into this Indenture against
the Trustee. If any Event of Default shall be continuing, the Trustee shall be responsible for exercising
such of its rights and powers hereunder with such degree of skill and care as a prudent trustee would use
or exercise under the circumstances in the conduct of fiduciary responsibilities. The Trustee shall not be
answerable or accountable under any circumstances, except for its own bad faith, wilful misconduct or
negligence (provided, however, that the Trustee shall not be liable with respect to,any action taken or
omitted to be taken by it in good faith in accordance with the direction of the Requisite Holders relating
to the time, method and place of conducting any Proceeding for any remedy available to the Trustee,
or any trust or power conferred upon the Trustee under this Indenture). The Trustee shall be under
no obligation to take any action under or in respect of this Indenture or with respect to the Trust Estate,
whether on its own or another’s motion, which, in its opinion, shall be likely to involve expense or
liability, unless one or more of the holders of the Notes shall furnish indemnity, deemed reasonable by
the Trustee, against liability and expense to the Trustee. The Trustee may become the holder or
pledgee of Notes in any capacity, with the same rights which it would have if it were not the Trustee
hereunder. The Trustee shall be secured hereunder prior to the Notes for its compensation and expenses
referred to in Section 7.01(b) and for its expenses referred to in Article III. Any such compensation
shall not be limited by any provision of law in regard to the compensation of a trustee of an express trust.

(b) The Trustee shall be entitled to, and the Company hereby expressly agrees to provide, reim-
bursement for the expenses, disbursements and advances incurred or made by it as trustee hereunder
(including the reasonable compensation and the expenses and disbursements of its counsel and agents).
The Trustee shall also be entitled to, and the Company hereby expressly agrees to provide, compensa-
tion at the rates heretofore agreed with the Company for all services rendered by it hereunder in receiving
and disbursing (as provided in Article IV) moneys payable pursuant to the instruments included
in the Trust Estate, and compensation at reasonable rates for any other services rendered or action
taken by the Trustee hereunder including those in connection with an Event of Default, all without lia-
bility or expense of any nature whatsoever to the holders of the outstanding Notes or the Trust Estate.

(c) The Trustee shall incur no liability to anyone in acting upon any signature, instrument, notice,
resolution, request, consent, order, certificate, report, opinion, note or other document or paper believed
by it to be genuine. In the administration of the trusts hereunder, the Trustee may act directly or through
its agents or attorneys and shall not be responsible for the act or neglect of agents or attorneys appointed
by it with due care. The Trustee may consult with counsel, appraisers, engineers, accountants and other

skilled persons of its choosing, and shall not be liable for anything done, suffered or omitted in good
faith in accordance with the advice of any of such Persons.

(d) The recitals and statements in this Indenture, the instruments included in the Trust Estate and
in the Notes (except for the Trustee’s certificate of authentication on the Notes) shall be taken as state-
ments by the party or parties thereto (other than the Trustee), and shall not be considered as made by,
or as imposing any obligation or liability upon, the Trustee. The Trustee shall not be held responsible
for the value of the Trust Estate or the title of the Company therein or for the sufficiency, legality or
validity of this Indenture, the Notes, any instrument included in the Trust Estate or any instrument of
further assurance. No representation or warranty respecting the rights or remedies of the holders of
the Notes or the interest of the Company in, or the condition of, the Trust Estate, or the sufficiency of
the security for the Notes, is made or implied by the Trustee’s execution of this Indenture or the Trus-
tee’s authentication and delivery of any Note.

(e) Whenever in the administration of the trusts hereunder the Trustee shall deem it necessary or
desirable that a matter be proved or established, such matter (unless other evidence in respect thereof
shall be specifically prescribed herein) may be deemed to be conclusively proved and established by a
certificate of a party to any instrument included in the Trust Estate purporting to be signed by an
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Executive Officer of such party and delivered to the Trustee. Such certificate shall be full warrant to
the Trustee for any action taken, suffered or omitted on the faith thereof, but in its discretion the
Trustee may require and accept, in lieu thereof, such other evidence of such matter as it deems reason-
able. In the absence of bad faith on its part, the Trustee may conclusively rely, as to the truth of the
statements and the correctness of the opinions expressed therein, upon certificates and opinions fur-
nished to it and conforming to the requirements of this Indenture.

(f) The Trustee shall have no duty to see to or give notice with respect to any required filing,
registration, recording, refiling, reregistration or re-recording in respect of this Indenture or any instru-
ment included in the Trust Estate or to the payment of any fees, charges or taxes in connection therewith
except any filing, registration, recording, refiling, reregistration or payment referred to in any opinion
of counsel received by the Trustee. In addition, the Trustee shall have no duty in respect of any tax or
assessment or other governmental charge which may be levied or assessed on the Trust Estate or any
portion thereof or against the Company. The Trustee shall be under no obligation to see to the pay-
ment or discharge of any Lien on the Trust Estate (other than the lien of this Indenture, and then
only to the extent herein provided, and any Lien created or incurred by the Trustee in its individual
capacity), or to see to the payment of any obligation secured thereby or the delivery to the Trustee
of any property released from such lien except as aforesaid.

(g) The Trustee shall have no duty to check, verify, analyze or compare any amortization schedule,
or any financial or other statement or report, furnished pursuant hereto or pursuant to the Note Agree-
ments or any instrument included in the Trust Estate.

(h) The Trustee shall not be concerned with or accountable to anyone for the use or application of
any property or the proceeds thereof released from the lien of this Indenture in accordance with any
provision hereof.

(i) In accepting the trusts hereunder and the Trust Estate, the Trustee acts solely as trustee here-
under and not in its individual capacity. All persons, other than the Company and the holders of the
Notes, having any claim against the Trustee arising by reason of the Trust Estate or the trusts hereunder,
shall look only to the Trust Estate for payment or satisfaction.

(j) As promptly as possible, after obtaining knowledge of an Event of Default, the Trustee shall
transmit by mail, notice of such Event of Default to the Company and the holders of the Notes unless
such Event of Default shall have been cured or waived. In the event that the Trustee shall have trans-
mitted a notice of an Event of Default, and such Event of Default is subsequently cured or waived, the
Trustee shall give notice to such effect to the Company and the holders of the Notes. The Trustee
shall not be required to ascertain or inquire as to anyone’s observance or performance of any provision
hereof or of any instrument included in the Trust Estate. The Trustee shall not be deemed to have
notice or knowledge of any Default or Event of Default hereunder or under any instrument included
in the Trust Estate (except default in the payment of moneys to the Trustee which are required by any
provision hereof or of any instrument included in the Trust Estate to be paid to the Trustee on or before
a specified date or within a specified time after receipt by the Trustee of a notice or certificate which
was in fact received, and default in the delivery of any certificate or opinion expressly required to be
delivered to the Trustee by any provision hereof), unless the Trustee shall receive notice from the
Company or the holder of any Note, specifying the same. In the absence of such notice the Trustee
may conclusively assume that no such Default or Event of Default exists unless the Trustee has actual
knowledge thereof and except as aforesaid.

(k) Notwithstanding anything to the contrary in this Indenture, the Trustee shall at all times be
responsible in the exercise of its rights and powers and the performance of its required duties hereunder
and in relying on opinions of counsel or any instrument hereunder for exercising such degree of skill and
care as a prudent trustee would use or exercise under the circumstances in the conduct of fiduciary

responsibilities.
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SECTION 7.02. Resignation or Removal,

The Trustee may resign and be discharged of the trusts hereunder, by giving notice of such
resignation to the Company and the holders of the Notes, specifying the date (which shall be not less
than 60 days after the date of mailing such notice) when such resignation shall take effect. Such
resignation shall take effect on the date so specified unless previously a successor trustee shall have been
appointed as provided in Section 7.03(a), in which event such resignation shall t;?ke effect upon the
date the appointment is accepted by such successor and thereby becomes effective. The Trustee may
be removed at any time by the Requisite Holders. - '

SECTION 7.03. Successor Trustees.

+

(a) If at any time the Trustee shall resign or be removed or otherwise become incapable of acting,
or if the Trustee shall be taken under the control of any public officer or officers or of a receiver
appointed by a court, then a successor or successors may be appointed by the Requls1te Holders or, if
the Requisite Holders have not so acted within 30 days of any such resignation, removal or incapacity
of the Trustee or the date the Trustee has been taken under the control of any such public officer or
officers or of a receiver appointed by a court, by the Company. The Company shall promptly notify
the holders of the Notes of any such appointment made by it, and any new truste¢ so appointed by the
Company shall immediately and without further act be superseded by a trustee appointed by the Requisite
Holders.

(b) Any successor to the Trustee shall execute, acknowledge and deliver t:o its predecessor and
the Company an instrument accepting such appointment hereunder, and thereupon such successor
trustee, without any further act or instrument, shall become the Trustee and be vested with all the
estates, properties, rights, remedies and trusts of its predecessor with like effect as if originally named as
such trustee herein. Nevertheless, on'the request of the Company or the successor trustee, such predeces-
sor shall execute and deliver an instrument transferring to such successor trustee, upon the trusts hereby
created, all the estates, properties, rights, remedies and trusts of such predecessor and shall duly assign,
transfer, deliver and pay over to the successor trustee any moneys and other property subject to the
lien of this Indenture and held by such predecessor. Should any act or instrument from the Company
or the Trustee be required by any successor trustee for more fully and certainly vesting in and confirm-
ing to such successor trustee such estates, properties, rights, remedies and trusts, then on request any
and all such acts and instruments shall be done, made, executed, acknowledged and delivered by the
Company or the Trustee, as the case may be.

I

(c) Any successor to the Trustee, however constituted, shall be a bank or trust company organized
and existing under the laws of the United States or any state thereof and having capital funds as of the
date of appointment of such successor (as shown by its then most recent financial statement distributed
to its shareholders) aggregatmg at least $100 000,000. :

(d) Any corporation into which the Trustee may be merged or with which it may be consolidated,
or any corporation resulting from any merger or consolidation or conversion to which the Trustee shall
be a party, shall be the successor to the Trustee under this Indenture without the execution or filing of
any paper or any further act on the part of any of the parties hereto, notwithstanding any contrary
provision of this Indenture..

SECTION 7.04. Separate and Co-Trustees.-

i

" (a) - The Trustee and the Requisite Holders shall each have the power from time to time to appoint
one or more Persons to act either as co-trustees jointly with the Trustee, or as separate trustees, for the
purpose of conforming to any legal requirement, restriction or condition in any jurisdiction in which any
of the Trust Estate is located. The separate trustees and co-trustees so appointed shall be trustees for
the benefit of the holders of all the Notes and shall have such powers, nghtsf and remedies as shall be
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specified in the instrument of appointment. The Company shall join in any such appointment upon
the request of the Trustee or the Requisite Holders, but such joining shall not be necessary for the
effectiveness of such appointment.

(b) Every separate trustee and co-trustee shall be appointed subject to the following provisions and
conditions:

(i) its powers, rights and remedies shall be limited by applicable law and shall be exercised by
the Trustee and such separate trustee or co-trustee jointly, except to the extent that under any law of
any jurisdiction in which any particular act or acts are to be performed the Trustee shall be
incompetent or unqualified to perform such act or acts, in which event such powers, rights and
remedies shall be exercised and performed by such separate trustee or co-trustee, but only with the
consent of the Trustee;

(ii) the Trustee shall maintain custody of all money and securities; and

(iii) the Trustee or the Requisite Holders may at any time accept the resignation of or remove
any separate trustee or co-trustee appointed under this Section 7.04.

(c) Any notice, request or other writing given to the Trustee shall be deemed to have been given to
each of the then separate trustees and co-trustees, as effectively as if given to each of them. Every
instrument appointing any separate trustee or co-trustee shall refer to this Indenture and the conditions of
this Article VII. Each separate trustee and co-trustee, upon its acceptance of the trusts conferred, shall
be vested with the estates or property specified in its instrument of appointment, either jointly with the
Trustee or separately, as may be provided therein, subject to all the provisions of this Indenture. Every
such instrument shall be filed with the Trustee.

(d) Any separate trustee or co-trustee may, at any time, constitute the Trustee its agent or attorney-
in-fact, with full power and authority, to the extent not prohibited by law, to do any lawful act under or
in respect of this Indenture on its behalf and in its name. If any separate trustee or co-trustee shall die,
become incapable of acting, resign or be removed, all of its estates, properties, rights, remedies and trusts
shall vest in and be exercised by the Trustee, to the extent permitted by law, without the appointment of
a new or successor trustee.

SECTION 7.05. Responsibility for Other Trustees; Interest.

(a) No trustee hereunder shall be personally liable by reason of any act or omission of any other
trustee hereunder except to the extent required by law.

(b) Moneys held by the Trustee hereunder need not be segregated in any manner from any other
moneys except to the extent required by law and except as otherwise provided in this Indenture. All
such moneys may be deposited under such general conditions as may be prescribed by law in the general
banking department of the Trustee, and the Trustee shall not be liable for any interest thereon other than
interest which the Trustee agrees in writing to pay.

SECTION 7.06. Trustee Not Obligated to Act.

No provision of this Indenture or any instrument included in the Trust Estate shall be deemed to
impose any duty or obligation on the Trustee to perform any act or exercise any right or remedy in any
jurisdiction in which from time to time (i) it shall be illegal, (ii) the Trustee shall be unqualified or
incompetent to perform such act or to exercise such right or remedy, or (iii) performance or exercise
would constitute doing business by the Trustee in such jurisdiction and the Trustee is not qualified to do
business therein. Instead, all such acts, rights and remedies shall be performed and exercised by a
separate trustee or co-trustee appointed under Section 7.04.
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ARTICLE VIIX
SUPPLEMENTAL INDENTURES

SECTION 8.01. General,

The Company and the Trustee may enter into indentures supplemental hereto as provided m
this Article VIII. The Trustee may, in its discretion, decline to enter into any supplemental indenture if
the Trustee’s own rights, duties or immunities shall be adversely affected. Whenever the consent of the
holder of any Note shall be required for the execution of a supplemental indenture, it shall be sufficient
if the substance of the supplemental indenture is consented to, not its particular form.

SECTION 8.02. Without Holders’ Consent.

Indentures supplemental hereto may be entered into without the consent of the holder of any Note
for any of the following purposes:

(a) to correct or amplify the description of any property subject or intended to be subject to
the lien of this Indenture;

(b) to add property to or release it from the Trust Estate as permitted or required by this
Indenture, or to Grant additional property to the Trustee (including the Grant of Items of Future
Equipment and Additional Equipment pursuant to Indenture Supplements executed and delivered
pursuant to Section 1.6 of the Note Agreements);

(c) to increase any obligations or duties of the'Company owing to the Trustee, or to sur-
render any rights of the Company hereunder;

(d) to cure any ambiguity, or to cure or correct any inconsistent, illegal or defective provision;

(c) to add or modify any other provisions or agreements in this Indenture in any manner
which will not adversely affect the interests of the holders of the Notes; and

(f) to qualify this Indenture under the Trust Indenture Act of 1939, as amended, or any
similar federal law, but not to include therein the provisions referred to in Section 316(a)(2) of
said Act or any corresponding provision of any similar federal law.

SECTION 8.03. Consent of all Holders.

Without the consent of the Requisite Holders, no indenture supplemental hereto shall:

(a) impair the right of the holder of any Note to receive the payments and prepayments of
principal, premium and interest on such Note as now provided therein or herein;

(b) except as expressly permitted by this Indenture, permit the creation of any lien on the
Trust Estate equal or prior to the lien of this Indenture or deprive the holder of any Note of the
benefit of a lien on the Trust Estate, except that any indenture supplemental hereto which Grants
additional property to the Trustee may Grant such property subject to Permitted Encumbrances;

(c) amend the definition of Requisite Holders in Article XI; or
(d) amend or modify Sections 6.01(a), (h) or (i), 6.02 or this Section 8.03.

SECTION 8.04. Consent of Less Than All Holders.

Except as otherwise provided in Section 8.02 or 8.03, indentures supplemental hereto may be
entered into for any purposes with the consent of the Requisite Holders.
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SECTION 8.05. Exchange; Legend or Notation; Effect.

(a) The Trustee shall promptly send to each holder a conformed copy of each indenturc supple-
mental hereto, but the failure to do so will not impair or affect its validity.

(b) The Company or the Trustee may require. that the Notes bear a legend or other notation
as to any matter provided for in any indenture siu'pplemental hereto, or that New Notes be issued in
exchange for the Notes, as provided in Section 1.04, but modified to conform to any modification effected
by such supplemental indenture. Any such legending, notation or exchange shall be at the cost and

expense of the Company, and all legends, notations and modifications shall be in form approved by the
Trustee.

(c) The Trustee shall send stickers bearing such legend or notation to the holders of the Notes
and the holders of the Notes shall affix such stickers to the Notes held by them, or the holders of the
Notes may present the Notes held by them at the Corporate Trust Office for the purpose of stamping,
typing or printing any such legend or notation thereon.

(d) Upon the execution of any indernture supplemental hereto this Indenture shall be modified in
accordance therewith, and such supplemental indenture shall form a part of this Indenture for all
purposes; and every holder of Notes theretofore or thereafter issued and delivered hereunder shall be
bound thereby. '

SECTION 8.06. Consents in Writing; Opinion of Counsel.

(a) Any consent of the holders of Notes provided for in this Article VIII shall be embodied in or
evidenced by one or any number of concurrent instruments of substantially similar tenor and any such
consent shall become effective when such instrument or instruments are delivered to the Trustee.

(b) In executing, or accepting the additional trusts created by, any indenture supplemental hereto
permitted by this Article VIII or the modifications thereby of the trusts created by this Indenture, the
Trustee shall be entitled to receive and shall be fully protected in relying upon an opinion of counsel
satisfactory in form and substance to the Trustee to the effect that, (i) any such supplemental indenture
will not materially or adversely impair the security of the Notes or the rights of the holders thereof in
contravention of the provisions of this Indenture, (ii) the execution and delivery of such supplemental
indenture is authorized or permitted by this Indenture and complies with the requirements of this Article
VIIL, (iii) such supplemental indenture has been duly authorized, executed and delivered by the Com-
pany, and (iv) it is proper for the Trustee to join in the execution of such supplementg}l indenture.

ARTICLE IX
DISCHARGE OF INDENTURE

SECTION 9.01. Defeasance.

This Indenture and all agreements contained herein shall cease and terminate when all principal,
interest, premium and other amounts payable on the Notes and all amounts payable under or in respect
of this Indenture shall have been paid in full, whether at the maturity of the Notes, by acceleration, by
prepayment or otherwise, or sufficient moneys are held by the Trustee for such purposes, and satisfactory
provision has been made for paying all sums payable thereunder. Upon the termination of this Inden-
ture, the Trustee shall execute and deliver, at the cost and expense of the Company and upon delivery
to the Trustee of a certificate signed by an Executive Officer of the Company and an opinion of counsel
to the Trustee that all conditions precedent contained herein to the satisfaction and discharge of this
Indenture have been complied with, such instruments as shall be reasonably requested by the Company
to satisfy and discharge the lien of this Indenture. The Trustee shall then transfer to the Company or
other person or persons entitled thereto the property held in the Trust Estate, other than money
unclaimed by the holders entitled thereto.
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SECTION 9.02. Disposition of Unclaimed Funds.

The Trustee shall hold in trust all money remaining in its control and unclaimed by the holders
entitled thereto for a period of six years after the discharge of this Indenture, and shall use its best efforts
to notify such holders thereof. At the expiration of such six-year period such trust shall automatically
cease and terminate, and any money remaining in the possession of the Trustee and still unclaimed by
the holders entitled thereto shall be paid to or upon the order of the Company. Such holders shall
thereafter look only to the Company for payment.

SECTION 9.03. Notice of Discharge,

Upon the complete satisfaction and discharge of this Indenture, the Trustee shall give notice thereof
to the Company.

ARTICLE X
MISCELLANEQUS

SECTION 18.01. Corporate QObligation.

No recourse may be taken, directly or indirectly, against any incorporator, subscriber to the capital
stock, stockholder, officer or director of the Company or any predecessor of the Company with respect
to the obligations of the Company on the Notes, under this Indenture or with respect to any other
instrument included in the Trust Estate or any certificate or other writing delivered in connection here-
with or therewith, provided, however, that nothing in this Section 10.01 shall preclude recourse being
taken against Duke with respect to its obligations under such of the Operative Documents to which
it is a party.

SECTION 10.02. Benefit of this Indenture.

This Indenture is for the exclusive benefit of the Trustee, the holders of the Notes and, to the
extent expressly provided herein, the Company. Nothing in this Indenture shall be construed to give
any other Person any right, remedy or claim under or in respect of any provision hereof.

SECTION 10.03. Proof of Instruments.

Any instrument or other communication delivered under or in respect of this Indenture shall be in
writing and shall be signed by the Person giving the same or by his duly appointed attorney. The fact and
date of the execution by any Person of any such instrument or of a writing appointing any such agent
may be proved conclusively in favor of the Trustee for any purpose of this Indenture by the affidavit of a
witness of such execution or by the certificate of any notary public or other officer authorized by law
to take acknowledgments of deeds, certifying that the Person signing such instrument or writing
acknowledged to him the execution thereof.

SECTION 10.04. Notices.

All notices, requests and demands under this Indenture shall be in writing and shall be deemed to
have been given when delivered, or when mailed by first class registered or certified mail, postage prepaid,
and addressed, in each case as follows: (i) if to the Trustee, to 4 Girard Plaza, Philadelphia, Pennsyl-
vania 19101, Attention: Corporate Trust Department, (ii) if to the Company, to its address set forth
above, together with a copy to its President, c/o Duke Power Company, 422 South Church Street,
Charlotte, North Carolina 28242, and to Peter White, c/o Hawley Fuel Corporation, 1 Dag Ham-
marskjold Plaza, New York, New York 10017, Attention: General Counsel, or (iii) if to the holder of
any Note, to its address for notices specified in the Register or if such Note is an Order Note to the
address furnished by such holder to the Trustee in writing. Any of the foregoing Persons may change
its address for notice hereunder by giving notice of such change to all parties hereto and all other
Persons referred to in this Section 10.04. Any notice required to be given under this Indenture may

30



be waived in writing by the Person entitled to receive it, either before or after the time when such
notice was required to have been given. ]

SECTION 10.065. Powers and Agencies.

Whenever in this Indenture the Trustee is granted a power of attorney or is appointed the agent and
attorney-in-fact with respect to any Person, such grant or appointment is irrevocable and coupled with
an interest. The Trustee shall have full power of substitution and delegation in respect of all such
grants and appointments.

SECTION 10,06, 'Separability.

No provision of this Indenture or the Notes shall require the payment or permit the collection of
interest in excess of the maximum permitted by applicable law, any contrary provision in this Indenture or
the Notes notwithstanding. If any provision of this Indenture or the Notes or its application shall be
invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of all other
provisions and applications hereof and thereof shall not in any way be affected or impaired.

SECTION 10.07. Bimding Effect.

All provisions of this Indenture shall be binding upon and inure to the benefit of the respective
successors and assigns of the parties hereto. Any action by the holder of any Note shall bind every
future holder of the same Note and of New Notes issued in respect thereof.

SECTION 10.08. Applicable Law.

The laws of the State of New York (including the conflict of laws rules) shall govern the respective
rights and duties of the Trustee, the Company and each holder of any of the Notes with respect to
this Indenture, the Notes and the transactions between the Trustee, the Company and the holders of the
Notes contemplated by this Indenture and the Notes, and this Indenture and the Notes shall be governed
by and construed and enforced in accordance with such laws, including all matters of construction,
validity and performance.

SECTION 10.09. Counterpart Execution;. Construction.

The table of contents and section and article headings herein are for convenience of reference only,
and shall not limit or otherwise affect the meaning hereof. This Indenture may be executed in several
counterparts, each of which shall constitute an original, but all of which together shall constitute one and
the same instrument.

»

ARTICLE XI
DEFINED TERMS

When used in this Indenture, each term defined in this Article XT shall have the meaning indicated:

«Additional Equipment”—the Items of Equipment described on Schedule A to each Indenture
Supplement delivered pursuant to. Section 1.6(c) of the Note Agreements.

«Affiliate”—with respect to any corporation, a Person (1) which directly or indirectly
through one or more intermediaries controls, or is controlled by, or is under common control
with, such corporation, (2) which beneficially owns or holds 5% or more of any class of the
Voting Stock (as defined in the Note Agreements) of such corporation ‘or (3) 5% or more of
the Voting Stock (or in the case of a Person which is not a corporation, 5% or more of the
equity interest) of which is beneficially owned or held by such corporation or a Subsidiary. The

term “control” means the possession, directly or indirectly, of the power to direct or cause the
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direction of the management and policies of a Person, whether through the ownership of voting
securities, by contract or otherwise.

“After-Acquired Property”—all property of any kind, including each amendment or supple-
ment to any and all instruments included in the Trust Estate which may from time to time, by
delivery to the Trustee or by any instrument, including this Indenture, be subjected to the lien hereof
by the Company or anyone on the behalf or with the consent of the Company, or which may come
into the possession or be subject to the control of the Trustee pursuant to this Indenture, or pursuant
to any instrument included in the Trust Estate.

“Application”™—an instrument requesting the Trustee to take an action under a Section of
this Indenture specified in such instrument, and shall consist of, and not be deemed to be made or
complete until the Trustee shall have been furnished with, such funds, instruments, certificates and
opinions as may be required by such Section to establish the right of the Person making such
Application to have such action taken by the Trustee.

“Assigned Payments”—as defined in the Assignment.

“Assignment”——the Assignment and Agreement dated as of August 1, 1976, among Duke,
Peter White, as assignor, and the Trustee, as assignee, which relates to the Coal Sales Agreement.

“Assignment of Project Development Agreement”— the Assignment of Project Development
Agreement dated as of August 1, 1976, among Peter White, the Company, as assignor, and the
Trustee, as assignee, which relates to the Project Development Agreement.

“Capitalized Cost”—with respect to any Item of the Equipment, the costs and expenses which
have been incurred by the Company prior to the date of computation in connection with the
acquisition and putting into use of such Item including, without limitation, (i) amounts paid to
the manufacturer or vendor thereof, (ii) costs of freight, installation and erection and (iii) interest
and financing costs incurred and reasonmably anticipated to be incurred in connection with such
Item, including attorneys’ fees and expenses, commissions, printing, stenographic and duplicating
expenses and all other expenses which in the Company’s judgment may be properly capitalized in
accordance with generally accepted accounting principles as a part of the cost of financing such
Item.

“Closing Date”--any day specified as a closing date for the purchase and sale of Notes
pursuant to Section 1.2 of the Note Agreements.

“Coal Sales Agreement”—the Coal Sales Agreement dated as of Januvary 1, 1974, between
Duke, through its agent and wholly-owned subsidiary Mill-Power Supply Company, a North
Carolina corporation, as buyer, and Peter White, as seller, as the same may be amended or supple-
mented from time to time as permitted thereby, by the Assignment and hereby.

“Corporate Trust Office”—the office of the Trustee located at 4 Girard Plaza, Philadelphia,
Pennsylvania 19101, or at such other address as the Trustee may designate from time to time by
notice to the holders of the Notes and the Company.

“counsel”—any legal counsel satisfactory to the Trustee, who may be of counsel to the
Trustee or the holders of the Notes, or of counsel to, or employed in the law department of
the Company or Duke or Peter White.

“date of delivery of this Indenture”—September 29, 1976.

“Default”—any act or occurrence which, with notice or lapse of time, or both, would constitute
an Event of Default under this Indenture.

“Deficient Equipmentf’——as defined in Section 2.10(d).

“Duke”—Duke Power Company, a North Carolina corporation, together with any corporation
succeeding thereto by merger, consolidation or acquisition of all or substantially all of its assets.
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“Encumbered Proceeds”— as defined in Section 4.02.
“Equipment”—all of the Items, collectively.
“Event of Default”—any occurrence or act designated an Event of Default in Section 6.01.

“Executive Officer”—with respect to any corporation, the Chairman of the Board of Directors,
the President, any Vice President, the Secretary or the Treasurer of such corporation; with respect
to any partnership, any general partner thereof; and with respect to any bank or trust company
acting as trustee of an express trust, the term also includes any trust officer thereof.

“Future Equipment”—the Items of Equipment described on Schedule A to each Indenture
Supplement delivered pursuant to Section 1.6(a) of the Note Agreements.

“Grant”—to grant, bargain, sell, warrant, alien, demise, release, convey, assign, transfer,
mortgage, pledge, deposit, set over, confirm and create a security interest. 'Unless otherwise
specified, a Grant relating to any document shall include all rights, powers, and options (but none
of the obligations) of the Granting party thereunder, including, without limitation, the immediate
and continuing right to claim for, collect, receive and receipt for, payments, rents, insurance pro-
ceeds, condemnation awards, purchase prices and all other moneys payable thereunder, to give
and receive notices and other communications, to make waivers or other agreements, to exercise
all rights and options, to bring Proceedings in the name of the Granting party or otherwise, and
generally to do anything which the Granting party is or may be entitled to do thereunder or with
respect thereto. ' )

“holder”—with respect to any Note, the Person in whose name such Note was issued shall
be deemed to be the holder thereof (1) if such Note is an Order Note, until the Company receives
notice, in accordance with Section 4.1 of the Note Agreements, of the transfer of such Note from
the Person in whose name such Note was issued, or (2) if such Note is a Registered Note which
has not yet been registered in the Register, and, if such Note is a Registered Note which has been
registered in the Register, the Person whose name appears in the Register as the registered holder
of such Note shall be deemed to be the holder thereof, provided, that from the date of delivery of this
Indenture until the purchase of a Note or Notes by a Purchaser pursuant to the Mote Agreements or
December 1, 1976, whichever shall first occur, each Purchaser shall be deemed to be a holder of
Notes in an aggregate principal amount equal to that set forth opposite its name on Schedule A to
the Note Agreements for the purposes of any amendments, waivers or consents with respect to the
Note Agreements or this Indenture.

“Indenture”—as defined in the initial paragraph of this Indenture.

“Indenture Supplement”—any indenture supplemental hereto in substantially the form attached
as Schedule C. ’

“Instalment Payments”’—the amounts described as Instalment Payments in Section 1.01. .

“Item” or “Item of Equipment”—each separate item of equipment (except any Item of
Equipment which has been released from the lien of this Indenture pursuant to the terms hereof)
described in Schedule A hereto, as Schedule A may be periodically supplemented by the Indenture
Supplements and any replacements thereof, substitutions therefor or additions thereto pursuant
to this Indenture, and “Items” or “Items of Equipment” shall mean all such Items, collectively.

“Letter Agreement”—as defined in the Note Agreements.

“Lien”—as defined in the Note Agreements.

“lien of this Indenture”—the lien, security interest or other interest or charge Granted to the
Trustee by this Indenture (including the after-acquired property clauses hereof) or pursuant hereto
(whether made by the Company or any other person) or otherwise created, effectively constituting
any property a part of the security held by the Trustee for the benefit of the holders of the Notes.

“Mines”—as defined in the Project'Development Agreement,
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“Net Insurance Proceeds”—any payment received by the Trustee as the proceeds of insurance
required to be maintained by the Company pursuant to this Indenture or as the proceeds of any
condemnation award, less any expenses paid by the Trustee in connection therewith.

“New Notes”—as defined in Section 1.04 of this Indenture.

“915 % Notes”—the 9% % Senior Secured Notes due December 1, 1985 issued by the
Company pursuant to this Indenture.

“Notes”—the 10%2% Notes and the 9%2% Notes, collectively.

“Note Agreements”—the nine separate Note Agreements of the Company with Aetna
Life Insurance Company, The Aetna Casualty and Surety Company, Morgan Guaranty Trust
Company of New York, as agent for an institutional investor, Bankers Life Company, Dollar
Savings Bank, Gulf Life Insurance Company, The Ohio National Life Insurance Company,
American-Amicable Life Insurance Company and Southern Life and Health Insurance Company,
respectively, each dated August 1, 1976, as the same may be amended or supplemented from time
to time as permitted thereby.

“Old Notes”—as defined in Section 1.04 of this Indenture.
“Operative Documents”—as defined in the Note Agreements.

. “opinion of counsel”—an opinion or opinions in writing, signed by counsel and reasonably
acceptable to the Person to whom such opinion is addressed.

“Order Note”—any Note which has been issued payable to a person or order.

“Original Equipment”—the Items of Equipment described on Schedule A hereto on the date
of delivery of this Indenture.

“outstanding”—with respect to Notes as of any particular time, all Notes except

(i) Notes previously cancelled by the Trustee or surrendered to the Trustee for
cancellation;

(ii) Notes previously paid in full or Notes required to be prepaid in whole within 30
days thereafter, provided that, in the case of Notes to be prepaid, moneys sufficient for such
prepayment shall have been deposited with the Trustee in accordance with the provisions of
this Indenture and notice of such prepayment shall have been given or provision therefor
satisfactory to the Trustee shall have been made; and

(iii) Notes for which Notes shall have been issued pursuant to Section 1.04;

and €éxcept. also ‘that’ for- ‘the purpose of determining whether the holders of the requisite unpaid
prifcipal ‘afhourit’of Noté§ have made or concurred in any notice, request, demand, direction, con-
sent, approval, order, waiver, acceptance, appointment or other instrument or communication
under or pursuant to this Indenture, Notes registered in the name of, or owned beneficially by, the
Company, Peter White or Duke, or any subsidiary or affiliate thereof, shall be deemed not to be
outstanding. '

“Parts”—all appliances, parts, instruments, appurtenances, accessories, furnishings and other
equipment of whatever nature (other than Items of Equipment) which may from time to time be
incorporated or installed in or attached to any Item or Items of Equipment.

“Payment Date”—December 1, 1976 and the 1st day of each March, June, September and
December thereafter to and including December 1, 1985.

“Permitted Contest’—with respect to any Lien on or against any Property, an appropriate
Proceeding timely instituted by the Company, Duke or Peter White in good faith and at its own
expense which shall operate to prevent the collection or satisfaction of the Lien so contested, the
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effect specified in clauses (i) through (iii) of Section 2.07(b). or clauses (i) through (iii) of para-
graph 8(b) of the Assignment and the sale or forfeiture of such Property (or of any amounts
payable by the Company hereunder) to satisfy the same, and which shall not in the reasonable
judgment of the Trustee materially affect the rights or interests of the Trustee or any holder of any
Note or result in the occurrence of an Event of Default; provided, however, that the Company, Duke
or Peter White, as the case may be, shall have given such security as may be required in the Proceed-
ing and such reasonable security as may be demanded by the Trustee to insure such collection or
satisfaction and to prevent any sale or forfeiture of such Property by reason of such noncollection
or nonsatisfaction and that such Proceeding would not have the effect of materially impairing the
use of such Property or materially and adversely affecting the value thereof and would not risk the
loss or forfeiture of title to such Property; and, provided further, that neither the Trustee nor any
holder of any Note would be in any danger of criminal liability, or other liability or obligation for
which no indemnification is provided under any Operative Document (as defined in the Note
Agreements), by reason of such noncollection or nonsatisfaction.

“Permitted Encumbrances”—with respect to any Property, but only to the extent applicable
to such Property: (i) rights reserved to or vested in any government or public authority by the
terms of any right, power, franchise, grant, license, permit or provision of law affecting such portion
to terminate such right, power, franchise, grant, license or permit, provided that the exercise of
such right would not materially impair the use of such portion or materially and adversely affect
the value thereof; (ii) any Liens thereon for taxes, assessments, levies, fees, and other governmental
and similar charges and any liens of mechanics, materialmen and laborers for work or services
performed or materials furnished in connection with such property, which are not due and payable
or which are not delinquent or which are the subject of a Permitted Contest; (iii) restrictions and
other minor defects, encumbrances, and irregularities in the title to such property which do not
materially impair the use of such Property or materially and adversely affect the value thereof or
risk loss or forfeiture of title to such Property; (iv) rights reserved to or vested in any municipality
or public authority to control or regulate such Property or to use such Property in any manner,
which rights do not materially impair the use of such Property or materially and adversely affect
the value thereof; (v) statutory Liens under the laws of the State of West Virginia and contractual
Liens in either case in favor of the owner of the land or mineral rights therein and which Liens
do not materially impair the use of such land or mineral rights or materially and adversely affect
the value thereof; (vi) Liens which have the effect specified in clauses (i), (ii) or (iii) of Section
2.07(b) or clauses.(i), (ii) or (iii) of paragraph 8(b) of the Assignment if the Company Or
Duke, as the case may be, is in compliance with said Section 2.07(b) or said paragra.ph 8(b) of

the Assignment; and (vii) this Indenture (and any rights granted as provided herem) and the
instruments included in the Trust Estate. AR

\- =

//

“Person”—any individual, partnership, corporation, trust, ,an \estate, unmcorporated assoc1—
ation or joint venture, a government or any department or agency thereof, or any other entlty

“Peter White”—Peter White Coal Mining Corp., a West Virginia corporation,= »together w1th—
any corporation succeeding thereto by merger, consolidation or acquisition of all or substantlally,
all of its assets.

“Principal Subsidiary”—as defined in the Note Agreements.
“Proceeding”—any suit in equity, action at law or other judicial or administrative proceeding.

“Project Development Agreement”—the Project Development Agreement dated as of August
1, 1976 between the Company and Peter White, as the same may be amended 4nd" supplemented
from time to time as permitted thereby, by the Assignment of Prolect Development Agreement

and hereby. S CEAELD N
“Property”-—any interest in any kind of property or asset, whether real personal or mlxed
or tangible or intangible. D
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Attests

“Purchaser”—as defined in the Note Agreements.
“Register”—as defined in Section 1.02 of this Indenture.
“Registered Note”—any Note registered pursuant to Section 1.02.

“Requisite Holders”—the holders of not less than a particular percentage of the unpaid
principal amount of the Notes then outstanding, which percentage shall be (i) 25% in the case
of Sections 2.08, 3.01 and 6.02(a), (ii) 51% in the case of Sections 6.07(a) (ii), 6.10, 7.01(a),
7.02, 7.03(a), 7.04(a) and 7.04(b) (iii), (iii) 66% % in the case of Sections 6.08(a) and 8.04,
and (iv) 100% in the case of Section 3.04, 6.08(b) and 8.03.

“Sale”—a sale of any portion of the Trust Estate pursuant to Section 6. 02(a) (iii) or (iv).
“Subsidiary”—as defined in the Note Agreements.

“10%5% Notes”—the 10%% Senior Secured Notes due December 1, 1985 issued by the
Company pursuant to this Indenture.

“Trust Estate”—all money, instruments and other property subject or intended to be subject to
the lien of this Indenture as of any particular time (including, without limitation, all property and
interests Granted in the Granting Clauses of this Indenture), and all estate, right, title and interest
of the Trustee in, to and under the Assignment and the Assignment of Project Development
Agreement and all money and property received by the Trustee pursuant thereto. The term
“instruments included in the Trust Estate” shall include instruments in which only certain interests
are actually included in the Trust Estate.

“Trustee”—as dgﬁned in the initial paragraph of this Indenture.

IN WITNESS WHEREOF, the Company and the Trustee have caused this Indenture to be executed

and delivered and their respective corporate seals to be hereunto affixed and attested by their respective
officers thereunto duly authorized, all as of the day and year first above written.

EasToVvER LAND COMPANY

v

= Presxdent

[Corporate Seal]

Tem N~

A~ 7"

N Attest: T &

/7

4.

RN GIRARD TRUST BANK,

as Trustee

Vlce President

[Corporate_Seal]~~._

Aut.honze ﬂicer
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STATE OF NEW YORK | .
CoUNTY oF NEW YORK t

On this % / day of September, 1976, before me personally came RONALD BosT, to me known,
who, being by me duly sworn, did depose, say and acknowledge that he resides at Route 2, Box S-407,
Denver, North Carolina 28037; that he is the President of EASTOVER LaND COMPANY, one of the cor-
porations described in and which executed the above instrument; that he knows the seal of said cor-
poration; that the seal affixed to said instrument is such corporate seal; that it was so affixed by order
of the Board of Directors of said corporation; and that he signed his name thereto by like order.

Ui B Mol

Notary Public e
[NOTARIAL SEAL] . N "‘-\j';-f;\;\:},
N N T e
WILLIAM B, RODMAN.E =3 &7 o %
Hotary Public, State of NewsYOIRS >/ 0 0 7y
—

&
»

‘o N No. 03-3318355 = 32 .. v
My commission expires: Bronx. County~ = ‘. \ ?;,

lifled in
ceet‘faFlled in New York Coufitys v?)_

Pagprt

T

Commission Expires March 30%’.1'?17. ,{ Q.\,‘- s
e el N N '~
?‘L o ‘“‘*-m..--*‘.“'\’?r‘fs
oy FETAN N
\ (S ,-’“‘0
S ,‘_“v,?

STATE OF NEW YORK ) .8.:
County OF NEW YORK (
On this .00 He day of September, 1976, before me personally came |, E. [k_(E;L;E:&L EhS
to me known, who, being by me duly sworn, did depose, say and acknowledge that he resides at 253 Deer Ry y
Medvo; PR (a0 k3 ;that heis  yicp pRESIDENT. of GIRARD TRUST BANK,
one of the corporations described in and which executed the above instrument; that he knows the seal
of said corporation; that the seal affixed to said instrument is such corporate seal; that it was so
affixed by order of the Board of Directors of said corporation; and that he signed his name thereto
by like order. ’

v

[NOTARIAL SEAL]

My commission expires: JESSE .:R. JOSEPH
NOTARY, PUBLIC; State of New York
k -~ No, 8{-7123135

Qualified -in: Néw York County
Commission Exjilfes March 30, 1978




(c) The Trustee may institute any Proceeding under or in respect of this Indenture without possess-
ing or producing any Note. The Trustee shall institute all such Proceedings in its name as trustee of an
express trust, except as otherwise provided in Article VII, without the necessity of joining any holder
as a party.

SECTION 6.08. Waiver of Events of Default.

(a) The Trustee shall waive any Event of Default upon the request of the Requisite Holders,
unless such waiver would be prohibited by Section 6.08(b).

(b) Without the consent of the Requisite Holders, the Trustee shall waive no Event of Default
if another Event of Default is then continuing, unless such other Event of Default would not have
existed but for an acceleration of the Notes arising out of the Event of Default to be waived, or if such
waiver would excuse the due observance or performance of the provisions of Section 2.06 or 2.09.
Notwithstanding the foregoing sentence, no Event of Default under Section 6.01(h) shall be waived
without the consent of the Requisite Holders.

(c) Any acceleration declared or otherwise effectuated pursuant to Section 6.02 shall be deemed
rescinded and annulled upon the waiver, as provided in this Section 6.08, of the Event of Default giving
rise thereto. The Trustee and the holders of the Notes shall be restored to their former positions and
rights under this Indenture upon the waiver of any Event of Default or upon the discontinuance or
abandonment of any Proceeding under or in respect of this Indenture. No waiver shall extend to or
affect any subsequent Default or Event of Default.

SECTION 6.09. Rights Cumulative.

All rights and remedies from time to time conferred upon or reserved to the Trustee and the holders
of the Notes are cumulative, and none is intended to be exclusive of any other. The failure of the Trustee
or the holder of any Note to insist upon the strict observance or performance of any provision of this
Indenture, or to exercise any right or remedy, shall not be construed as a waiver or relinquishment of such
provision and shall not impair such right or remedy. Every right and remedy under or in respect of this
Indenture may be exercised from time to time as often as may be deemed expedient.

SECTION 6.10. Involvement of Holders.

The Trustee shall promptly notify the holders of the Notes as to the occurrence, the curing or the
waiver of any Event of Default of which it has actual knowledge. The Requisite Holders shall have the
right, by instruments delivered to the Trustee, to direct the time, method, manner and place of enforcing
any right or remedy under or in respect of this Indenture, subject to the provisions of this Indenture with
respect to indemnification. If the Trustee receives no such instrument, the Trustee may proceed as it
sees fit.

SECTION 6.11. Applicable Law.

The rights, remedies and powers provided by this Article VI may be exercised only to the extent
permitted by applicable law. All provisions of this Article VI are intended to be subject to applicable
mandatory provisions of law, and to be limited to the extent necessary so that they will not render this
Indenture invalid or unenforceable.

ARTICLE VII
THE TRUSTEE

SECTION 7.01. Acceptance of Trusts; Accountability of Trustee.

(a) The Trustee accepts the trusts hereunder and agrees to perform its required duties in accordance
with the provisions of this Indenture. The Trustee shall have the right, power and authority to do any

23



Executive Officer of such party and delivered to the Trustee. Such certificate shall be full warrant to
the Trustee for any action taken, suffered or omitted on the faith thereof, but in its discretion the
Trustee may require and accept, in lieu thereof, such other evidence of such matter as it deems reason-
able. In the absence of bad faith on its part, the Trustee may conclusively rely, as to the truth of the
statements and the correctness of the opinions expressed therein, upon certificates and opinions fur-
nished to it and conforming to the requirements of this Indenture.

(f) The Trustee shall have no duty to see to or give notice with respect to any required filing,
registration, recording, refiling, reregistration or re-recording in respect of this Indenture or any instru-
ment included in the Trust Estate or to the payment of any fees, charges or taxes in connection therewith
except any filing, registration, recording, refiling, reregistration or payment referred to in any opinion
of counsel received by the Trustee. In addition, the Trustee shall have no duty in respect of any tax or
assessment or other governmental charge which may be levied or assessed on the Trust Estate or any
portion thereof or against the Company. The Trustee shall be under no obligation to see to the pay-
ment or discharge of any Lien on the Trust Estate (other than the lien of this Indenture, and then
only to the extent herein provided, and any Lien created or incurred by the Trustee in its individual
capacity), or to see to the payment of any obligation secured thereby or the delivery to the Trustee
of any property released from such lien except as aforesaid.

(g) The Trustee shall have no duty to check, verify, analyze or compare any amortization schedule,
or any financial or other statement or report, furnished pursuant hereto or pursuant to the Note Agree-
ments or any instrument included in the Trust Estate.

(h) The Trustee shall not be concerned with or accountable to anyone for the use or application of
any property or the proceeds thereof released from the lien of this Indenture in accordance with any
provision hereof.

(i) In accepting the trusts hereunder and the Trust Estate, the Trustee acts solely as trustee here-
under and not in its individual capacity. All persons, other than the Company and the holders of the
Notes, having any claim against the Trustee arising by reason of the Trust Estate or the trusts hereunder,
shall look only to the Trust Estate for payment or satisfaction.

(j) As promptly as possible, after obtaining knowledge of an Event of Default, the Trustee shall
transmit by mail, notice of such Event of Default to the Company and the holders of the Notes unless
such Event of Default shall have been cured or waived. In the event that the Trustee shall have trans-
mitted a notice of an Event of Default, and such Event of Default is subsequently cured or waived, the
Trustee shall give notice to such effect to the Company and the holders of the Notes. The Trustee
shall not be required to ascertain or inquire as to anyone’s observance or performance of any provision
hereof or of any instrument included in the Trust Estate. The Trustee shall not be deemed to have
notice or knowledge of any Default or Event of Default hereunder or under any instrument included
in the Trust Estate (except default in the payment of moneys to the Trustee which are required by any
provision hereof or of any instrument included in the Trust Estate to be paid to the Trustee on or before
a specified date or within a specified time after receipt by the Trustee of a notice or certificate which
was in fact received, and default in the delivery of any certificate or opinion expressly required to be
delivered to the Trustee by any provision hereof), unless the Trustee shall receive notice from the
Company or the holder of any Note, specifying the same. In the absence of such notice the Trustee
may conclusively assume that no such Default or Event of Default exists unless the Trustee has actual
knowledge thereof and except as aforesaid.

(k) Notwithstanding anything to the contrary in this Indenture, the Trustee shall at all times be
responsible in the exercise of its rights and powers and the performance of its required duties hereunder
and in relying on opinions of counsel or any instrument hereunder for exercising such degree of skill and
care as a prudent trustee would use or exercise under the circumstances in the conduct of fiduciary

responsibilities.

25



specified in the instrument of appointment. The Company shall join in any such appointment upon
the request of the Trustee or the Requisite Holders, but such joining shall not be necessary for the
effectiveness of such appointment.

(b) Every separate trustee and co-trustee shall be appointed subject to the following provisions and
conditions:

(i) its powers, rights and remedies shall be limited by applicable law and shall be exercised by
the Trustee and such separate trustee or co-trustee jointly, except to the extent that under any law of
any jurisdiction in which any particular act or acts are to be performed the Trustee shall be
incompetent or unqualified to perform such act or acts, in which event such powers, rights and
remedies shall be exercised and performed by such separate trustee or co-trustee, but only with the
consent of the Trustee;

(ii) the Trustee shall maintain custody of all money and securities; and

(iii) the Trustee or the Requisite Holders may at any time accept the resignation of or remove
any separate trustee or co-trustee appointed under this Section 7.04.

(c) Any notice, request or other writing given to the Trustee shall be deemed to have been given to
each of the then separate trustees and co-trustees, as effectively as if given to each of them. Every
instrument appointing any separate trustee or co-trustee shall refer to this Indenture and the conditions of
this Article VII. Each separate trustee and co-trustee, upon its acceptance of the trusts conferred, shall
be vested with the estates or property specified in its instrument of appointment, either jointly with the
Trustee or separately, as may be provided therein, subject to all the provisions of this Indenture. Every
such instrument shall be filed with the Trustee.

(d) Any separate trustee or co-trustee may, at any time, constitute the Trustee its agent or attorney-
in-fact, with full power and authority, to the extent not prohibited by law, to do any lawful act under or
in respect of this Indenture on its behalf and in its name. If any separate trustee or co-trustee shall die,
become incapable of acting, resign or be removed, all of its estates, properties, rights, remedies and trusts
shall vest in and be exercised by the Trustee, to the extent permitted by law, without the appointment of
a new or successor trustee.

SECTION 7.05. Responsibility for Other Trustees; Interest.

(a) No trustee hereunder shall be personally liable by reason of any act or omission of any other
trustee hereunder except to the extent required by law.

(b) Moneys held by the Trustee hereunder need not be segregated in any manner from any other
moneys except to the extent required by law and except as otherwise provided in this Indenture. All
such moneys may be deposited under such general conditions as may be prescribed by law in the general
banking department of the Trustee, and the Trustee shall not be liable for any interest thereon other than
interest which the Trustee agrees in writing to pay.

SECTION 7.06. Trustee Not Obligated to Act.

No provision of this Indenture or any instrument included in the Trust Estate shall be deemed to
impose any duty or obligation on the Trustee to perform any act or exercise any right or remedy in any
jurisdiction in which from time to time (i) it shall be illegal, (ii) the Trustee shall be unqualified or
incompetent to perform such act or to exercise such right or remedy, or (iii) performance or exercise
would constitute doing business by the Trustee in such jurisdiction and the Trustee is not qualified to do
business therein. Instead, all such acts, rights and remedies shall be performed and exercised by a
separate trustee or co-trustee appointed under Section 7.04.
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SCHEDULE B-1
Form of 102% Note
EASTOVER LAND COMPANY

10129% Senior Secured Note due December 1, 1985

No. A- $

Eastover Land Company, a Kentucky corporation (“the Company”), for value received, hereby
promises to pay to

or registered assign®* on or before December 1, 1985, as hercinafter provided, the principal sum of

Dollars, and to pay interest on the unpaid principal amount thereof from the date hereof to
maturity at the rate of 10Y2 % per annum, and to pay interest on any overdue principal, premium and
interest at the lower of 11¥2% per annum or the highest rate permitted by applicable law, in each case
computed as if each year consisted of 360 days and each month consisted of 30 days. Such principal,
premium, if any, and interest shall be payable against presentation of this Note (except as otherwise
provided in Section 1.06 of the Indenture referred to below), at the Corporate Trust Office, in lawful
money of the United States, in the following manner:

(a) interest accruing from the date hereof to December 1, 1976 shall be due and payable on
December 1, 1976; and

(b) 36 quarter-annual Instalment Payments, containing both principal and interest, each such
Instalment Payment being in an amount equal to 4.3277316% of the original principal amount of
this Note, shall respectively be due and payable on March 1, 1977 and on each June 1, September
1, December 1 and March 1 thereafter to and including December 1, 1985, provided, however, that
the payment on December 1, 1985 shall be in an amount at least equal to the outstanding unpaid
principal amount of this Note and all accrued and unpaid interest thereon.

Each Instalment Payment, when paid, shall be applied first to the payment of all interest accrued
and unpaid on this Note and then to payment on account of the principal hereof.

This Note is one of the Company’s 10% % Senior Secured Notes due December 1, 1985 (the
“10¥2 % Notes”), limited in aggregate principal amount to $18,000,000, which are issued pursuant to,
secured as provided in and subject to the provisions of the Trust Indenture and Security Agreement dated
as of August 1, 1976 (as amended or supplemented, the “Indenture”), between the Company and Girard
Trust Bank, a Pennsylvania banking corporation, as Trustee (the “Trustee”), and which, together with
all other Notes of the Company as from time to time may be outstanding under the Indenture, are herein
collectively called “the Notes”. Reference is hereby made to the Indenture for a description of the pro-
visions upon which Notes are to be issued and secured, the nature and extent of the security and the
rights of the holders and others in respect of the Notes and such security. The terms used in this Note
and not hereinabove defined have the meanings indicated in Article XI of the Indenture.

This Note is subject to prepayment in the manner, to the extent, under the circumstances and at the
price provided for in the Indenture.

During the continuance of an Event of Default under the Indenture, the principal hereof and the
interest accrued and unpaid hereon may be declared to be due and payable forthwith as provided in the
Indenture.

* For Order Notes, “registered assigns” becomes “order”.
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SCHEDULE B-2

Form of 912% Note
EASTOVER LAND COMPANY
91%% Senior Secured Note due December 1, 1985

No. A- $

Eastover Land Company, a Kentucky corporation (“the Company”), for value received, hereby
promises to pay to

or registered assigns* on or before December 1, 1985, as hereinafter provided, the principal sum of

Dollars, and to pay interest on the unpaid principal amount thereof from the date hereof to
maturity at the rate of 94 % per annum, and to pay interest on any overdue principal, premium and
interest at the lower of 10%2% per annum or the highest rate permitted by applicable law, in each case
computed as if each year consisted of 360 days and each month consisted of 30 days. Such principal,
premium, if any, and interest shall be payable against presentation of this Note (except as otherwise
provided in Section 1.06 of the Indenture referred to below), at the Corporate Trust Office, in lawful
money of the United States, in the following manner:

(a) interest accruing from the date hereof to September 1, 1977 shall be due and payable on
September 1, 1977; and

(b) 33 quarter-annual Instalment Payments, containing both principal and interest, each such
Instalment Payment being in an amount equal to 4.4054395% of the original principal amount of
this Note, shall respectively be due and payable on December 1, 1977 and on each March 1, June 1,
September 1 and December 1 to and including December 1, 1985, provided, however, that the pay-
ment on December 1, 1985 shall be in an amount at least equal to the outstanding unpaid principal
amount of this Note and all accrued and unpaid interest thereon.

Each Instalment Payment, when paid, shall be applied first to the payment of all interest accrued
and unpaid on this Note and then to payment on account of the principal hereof,

This Note is one of the Company’s 92 % Senior Secured Notes due December 1, 1985 (the
“914 % Notes”), limited in aggregate principal amount to $7,700,000, which are issued pursuant to,
secured as provided in and subject to the provisions of the Trust Indenture and Security Agreement dated
as of August 1, 1976 (as amended or supplemented, the “Indenture”), between the Company and Girard
Trust Bank, a Pennsylvania banking corporation, as Trustee (the “Trustee”), and which, together with
all other Notes of the Company as from time to time may be outstanding under the Indenture, are herein
collectively called “the Notes”. Reference is hereby made to the Indenture for a description of the pro-
visions upon which Notes are to be issued and secured, the nature and extent of the security and the rights
of the holders and others in respect of the Notes and such security. The terms used in this Note and not
hereinabove defined have the meanings indicated in Article XI of the Indenture.

This Note is subject to prepayment in the manner, to the extent, under the circumstances and at the
price provided for in the Indenture.

During the continuance of an Event of Default under the Indenture, the principal hereof and the
interest accrued and unpaid hereon may be declared to be due and payable forthwith as provided in the
Indenture.

By acceptance of this Note the holder hereof expressly agrees as provided in, and confirms, Section
4.1 of the Note Agreements and Sections 6.07, 8.05(b), 8.05(c) and 10.01 of the Indenture and con~
firms the appointment of the Trustee as the attorney-in-fact of the holder hereof for the purposes
specified in Section 6.07(b).

* For Order Notes, “registered assigns” becomes “order”.
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SCHEDULE C
FORM OF INDENTURE SUPPLEMENT

SUPPLEMENTAL INDENTURE AND SECURITY AGREEMENT NO.

Dated as of
s 197

BETWEEN

EASTOVER LAND COMPANY

AND

GIRARD TRUST BANK,

as Trustee

Supplemental to Trust Indenture and Security Agreement dated as of August 1, 1976,
between Eastover Land Company and Girard Trust Bank, as Trustee.




SUPPLEMENTAL INDENTURE AND SECURITY AGREEMENT NO. dated as ot

, 197 (herein called “this Indenture Supplement”) between EASTOVER LAND COMPANY,

a Kentucky corporation, having a principal place of business at Brookside, Kentucky 40811 (herein,

together with its successors and assigns, called the “Company”), and GIRARD TRUST BANK, a Pennsyl-

vania banking corporation, having an address at 4 Girard Plaza, Philadelphia, Pennsylvania 19101, as

Trustee (herein, in such capacity, together with its permitted successors in the trusts under the Inden-

ture described below, called the “Trustee”) under the Trust Indenture and Security Agreement dated

as of August 1, 1976, as supplemented or amended to the date hercof (herein, as the same may be

further supplemented or amended from time to time as permitted thereby, called the “Indenture),
between the Company and the Trustee.

PRELIMINARY STATEMENT

The terms used in this Indenture Supplement and not defined herein have the meanings specified
in the Indenture.

The Company has entered into the Indenture with the Trustee. The Company has purchased the
items of equipment described in Schedule A hereto (herein called the “Equipment™). In order to finance
the Capitalized Costs of the Equipment, the Company has issued and sold its *[10%2% Senior Secured
Notes due December 1, 1985]** [9%2% Senior Secured Notes due December 1, 1985] and as security
therefor desires to Grant the Equipment to the Trustee and to confirm the lien of the Indenture with
respect to the Trust Estate.

In consideration of the foregoing, the indebtedness evidenced by the Notes, and other good and
valuable consideration the receipt of which is hereby acknowledged, the Company hereby Grants to the
Trustee all of the Company’s estate, right, title, interest, claim and demand in, to and under the Property
described in the Granting Clause of this Indenture Supplement and hereby agrees with the Trustee as
hereinafter provided in this Indenture Supplement.

GRANTING CLAUSE FIRST
THE EQUIPMENT

The Equipment, including all the items of personal Property described in Schedule A hereto and
all the replacements therefor required or intended to be subject to the lien of the Indenture pursuant to
the terms thereof.

To Have AND To HoLD all and singular the Property described in the above Granting Clause,
whether now owned or held or hereafter acquired; unto the Trustee forever;

SuBJECT, HOWEVER, to Permitted Encumbrances;

IN TrusT, NEVERTHELESS, with power of sale, for the equal and ratable benefit and security of the
Notes, without preference, priority or distinction of any thereof over any other by reason of difference
in time of issuance or otherwise, and for the enforcement of the payment of the principal of, premium,
if any, and interest on, the Notes in accordance with their respective terms, and all other sums payable
under the Indenture, or on the Notes, and compliance with the provisions of the Indenture, all as
provided in the Indenture.

It Is HEREBY COVENANTED, DECLARED AND AGREED that the Property described in the above
Granting Clause is to be held, dealt with and disposed of by the Trustee upon and subject to the provi-
sions of the Indenture.

* Bracketed language to be used only for Future Equipment pursuant to Section 1.6(a) of the Note
Agreements.

** Bracketed language to be used only for closing of sale of 972 % Notes.

1



STATE OF
SS.:

COUNTY OF

On this day of , before me personally came , to me known,
who, being by me duly sworn, did depose, say and acknowledge that he resides at
that he is a of EAsTOVER LAND CoMPANY, one of the corporations described in and Wthh

executed the above instrument; that he knows the seal of said corporation; that the seal affixed to said
instrument is such corporate seal; that it was so affixed by order of the Board of Directors of said corpo-
ration; and that he signed his name thereto by like order.

[NOTARIAL SEAL]

My commission expires Notary Public
STATE OF ss.:
COUNTY OF "
On this day of , before me personally came , to me known,
who, being by me duly sworn, did depose, say and acknowledge that he resides at
that he is a of GIRARD TRUST BANK, one of the corporations described in and whxch

executed the above instrument; that he knows the seal of said corporation; that the seal affixed to said
instrument is such corporate seal; that it was so affixed by order of the Board of Directors of said
corporation; and that he signed his name thereto by like order.

[NOTARIAL SEAL]

My commission expires Notary Public



SCHEDULE D

{FORM OF RELEASE}

RELEASE

KNOow ALL MEN BY THESE PRESENTS:

That for and in consideration of the sum of One Dollar ($1.00) in hand paid by

to GIRARD TRUST BANK, a Pennsylvania banking corporation, as Trustee
(herein called “the Trustee”) under the Trust Indenture and Security Agreement dated as of August 1,
1976, between EasTOVER LAND CoMPANY, a Kentucky corporation (herein called “the Company”),
and the Trustee, as the same may heretofore have been amended or supplemented as permitted thereby,
and of other good and valuable consideration, at and before the sealing and delivery of these presents,
the receipt whereof is hereby acknowledged, the Trustee, for itself and for its successors and assigns,
has remised, released, quitclaimed and conveyed, and by these presents does remise, release, quitclaim
and convey, without any recourse, warranty or representation on its part, all of its estate, right, title and
interest in, to and under the property described in Exhibit A hereto (herein called “the Released Prop-
erty”), unto , its successors and assigns.

To HAVE AND TO HoOLD the Released Property unto , its successors and
assigns, forever.

This Release shall not impair, diminish or release any property or any estate, right, title or interest
therein, thereto or thereunder not expressly described herein.

IN WITNESs WHEREOF, the Trustee has caused this Release to be duly executed under its seal
as of the ...... dayof ............ » 19.....

GIRARD TRUST BANK,
as Trustee

[CORPORATE SEAL]

Attest:



